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1. Remit 

A.  Background 

“It was (...) obvious to me that the language I had been interrogating was more casual (...) less ‘for real’ (...) the 

language of rights provides a flexible vehicle for formulating interests and demands.”1 

 

A coherent understanding of both the semantic and pragmatic aspects of the terminology surrounding the 

phenomenon of racism, as well as transparency about the differences that exist in the understanding of those terms 

and concepts, is key to implementing the requirement under international and constitutional law to provide 

protection against ‘racial' discrimination2. At present, however, the necessary legal certainty is assured to only a 

limited degree. In the domestic and international policy fields alike, there are a variety of terms and connotations 

attached to ‘racial' discrimination and its associated phenomena. So far, the practice of international legal bodies 

has failed to counter this confusion with any clear and practicable definitions. Underlying this policy disagreement 

and the prevailing legal uncertainty are etymological, semiotic and cultural differences that also manifest 

themselves in language. Specific socioeconomic and sociopsychological contexts, and negative legacy factors, 

also have a major part to play. Further important elements include differences in legal culture and in the way in 

which national systems of law are structured. Finally, the national and international debate about racism and 

antiracism is highly politicised, to a large extent because of the aforementioned negative legacy factors. 

Against this backdrop, a large number of terms describing the phenomenon of racism have found their way into 

international treaty instruments, soft law, and other international diplomacy documentation over the past five 

decades or so. However, they have not been adequately defined or distinguished from each other. To date, the 

practices of the various United Nations (UN) treaty and non-treaty bodies, the International Labour Organization 

(ILO), the Council of Europe and the Organization for Security and Co-operation in Europe (OSCE) have not 

succeeded in providing any firm outline of the semantic content of these terms. The overall picture is shaped by 

national interests and a multitude of terminological clusters associated with racism and 'racial' discrimination. Each 

term originated and has developed in its own specific way: 

 Certain terms are largely the product of international law itself. These include ‘racial discrimination’, 

‘racial hatred’, ‘religious hatred’, ‘national hatred’ and ‘racial segregation’. 

 Others originate from the broader legal and political discourse at the international level, and have thereby 

found their way into international law, as well as other documents that are not legally binding. Examples 

include ‘Islamophobia’, ‘Christianophobia’, and ‘(related) intolerance’. 

                                                           
1  Kennedy, The Critique of Rights in Critical Legal Studies, in: Brown Wendy/Halley Janet (eds.), Left Legalism/Left Critique, 

Durham/London 2002, 178-227, p. 193, 214; with regard to criticism of the language of rights as a communication medium which opens 
up scope for interpretation and manipulation, cf: Frankenberg Günter, Partisanen der Rechtskritik: Critiqual Legal Studies etc., in: Buckel 

Sonja/Christensen Ralph/Fischer-Lescano Andreas (eds.), Neue Theorien des Rechts, p. 100 f. 
2  The ‘protection against discrimination’ wording used here covers the entire three-level framework of obligation presented by the literature 

on human rights. With regard to its origin, cf. Pärli Kurt, Vertragsfreiheit, Gleichbehandlung und Diskriminierung im privatrechtlichen 
Arbeitsverhältnis, Stämpfli Verlag, Bern 2009, margin note 134. It also refers to the constitutional remit set out in Art. 8 paras. 2–4, in 

conjunction with Art. 35 FC, i.e. that appropriate action must be taken to combat 'racial' discrimination. 
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 Others still have reached the international agenda primarily via national legal debates. These include ‘hate 

crime’, ‘hate speech’, and 'discrimination by association’. 

 Certain terms have developed from the interaction between (inter)national political emancipation 

movements and debates among legal practitioners and academics. These include ‘intersectionality’, 

‘multiple discrimination’ and ‘antigypsyism’. 

 There are also terms that have their origins in primarily academic reflection about social phenomena such 

as ‘racism’ and ‘antisemitism’. These have then been adopted in the international law field. ‘Xenophobia’ 

is one such example. 

At the international level, while there is consensus about the importance of combating racist discrimination, as 

well as a willingness to learn from the history of two world wars, the colonial period, apartheid and more modern 

racial segregation, there is political dispute about what the priorities of this fight should be. It is therefore important 

for states and other political actors always to ensure clarity on all sites about what is meant by whom when talking 

about ‘racism’ and its associated terms, and that this understanding can be substantiated. Here, an interpretive 

framework for the key terms, their origin, development and significance in international law can be a useful first 

step3.  

  

                                                           
3 (The original footnote referred only to the language used in the German version of this report.) 
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B.   Remit 

This expert report was commissioned by the Swiss federal Service for Combating Racism (SCRA). It has two core 

objectives: firstly, it clarifies the prevailing understanding in international law of the terms mentioned, and 

highlights ambiguities and discrepancies compared with the Swiss understanding. The list of terms is not 

exhaustive. Rather, it is based on the selection made by our client. Secondly, it proposes a definition for each term.  

 

C.   Methodology 

In view of the financial framework for this report, the statements it contains refer to selected sources for 

international and constitutional law practice and teaching. Excerpts from further important soft law documents 

(specifically resolutions of the UN, the Council of Europe and the OECD) have also been analysed. When 

interpreting legal terms, the authors have considered their origin (etymology), and opinions from the sociological 

debate. Other definitions and the position statements of the Federal Commission against Racism (FCR) and the 

SCRA were also consulted. Finally, the report includes the feedback given in a discussion of the draft version at 

meetings with representatives of the SCRA and the Federal Department of Foreign Affairs (FDFA) on 13 

November 2013 and in February 2014. 

 

D.   Structure 

This report begins by dividing the terms that are to be analysed into the following main categories, which are 

themselves based on linguistic and etymological groupings: 

 ‘Isms’: racism, etc., (1) examines ‘racism’ (A); distinguishes it from other ‘isms’ (such as antisemitism 

and antigypsyism) (B); and finally looks at the term ‘intersectionality’, which describes the way in which 

different ‘isms’ can become interwoven (C). 

 Discrimination: 'racial' discrimination, etc., (2) analyses the terms ‘direct’ and ‘indirect’  discrimination 

(A), ‘discrimination by association’ (B),  'racial' discrimination (C) and ‘multiple discrimination’ (D).  

 ‘Phobias’: xenophobia, etc. (3) investigates the terms ‘xenophobia’ (A), ‘Islamophobia’ (B), 

‘Christianophobia’ (C) and other ‘phobias’ (D); 

 Hate: racial hatred, etc., (4) looks into the terms ‘hate speech’ (A) – both generally and with a specific 

examination of the ‘racial, national or religious hatred’ wording of Art. 20 para. 2 International Covenant 

on Economic, Social and Cultural Rights (ICESCR) – and ‘hate crime’ (B); 

 Intolerance: ‘... related intolerance’ (5) looks in to the term ‘related intolerance’ (A). 

 Defamation: defamation of religion (6) covers the term ‘defamation of religion’ (A). 

 Segregation: racial segregation, etc., (7) is where the reader will find a treatment of the term ‘racial 

segregation’. 
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In each of the sub-sections (e.g. A, etc.), the terms are analysed within the following framework: 

 Origin and academic understanding (1) addresses the term's etymological roots, academic views, and 

how the term is used in colloquial language. 

 Legal situation (2) examines definitions in international law and, where possible, compares them with 

those in Swiss law. 

 Practice of the Swiss authorities (3) presents government practice at the federal level (specifically with 

regard to the FCR and the SCRA) as well as – where necessary – relevant Swiss case law. This will 

generally only take the form of a note that usage refers to an international understanding of a term, or that 

no such practice could be identified.  

 The concluding Summary (4) presents an overview of the term, how frequently it is found and in what 

context, a proposed definition, and an examination of any ambiguity. 
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2. ‘Isms’: racism, etc. 

A.  Racism 

1.  Origin and academic understanding 

The origin of the term ‘racism’ has not been proven conclusively. According to CHRISTIAN KOLLER, ‘racist’ 

emerged as early as the 1890s as an adjective that nationalists used to describe themselves, while ‘racism’ as a 

noun was first used in the 1920s as an “antiracist slogan”4. As Western (European) historical records currently 

stand, Belgian librarian and historian THÉOPHILE SIMAR was one of the first to mention the term ‘racism’ in writing, 

in 1922, in his criticism of the ‘race’ doctrine in contemporary Europe following the First World War5. The term 

became known throughout Europe through sexologist MAGNUS HIRSCHFELD, in his analysis and rebuttal of the 

National Socialist ‘race’ doctrine. It was written between 1933 and 1934, and published posthumously in 1938, 

under that very title: ‘Racism’6. The first known definition of racism is thought to have been drawn up by the 

American RUTH BENEDICT, in 19437. In the German-speaking realm, the first dictionary definition can be found 

slightly earlier, in the Meyer dictionary of 1942, as a “key term in the global democratic and Jewish fight against 

the nationalistic renewal movement”. There has since been a breadth and depth of interdisciplinary and 

transdisciplinary debate, characterised by a multitude of suggested definitions and typologies8. 

Etymologically, ‘racism’ is composed of ‘race’ and ‘ism’. ‘Ism’ is formed from the verb ending ‘izein’, which in 

Ancient Greek means ‘to act in a certain way’. As a suffix, it denotes a doctrine, ideology, school of thought, or 

practice with regard to certain groups (cf. margin note 54), in this case ‘races’. Meanwhile, the origins of the term 

‘race’ itself are disputed. It may come from the Arabic, or have its roots in the Romance languages, in which ‘race’ 

has been used since the 13th century to refer to membership of a given family. Thus, Spanish edicts of 1492 

enforcing conversion to Christianity classify Jews as a ‘raza’ in the sense of a community of common descent. In 

France, the hereditary nobility of the 16th century defined themselves as a ‘race’ (by descent) to distinguish 

themselves from the emerging group of nobles who had been elevated to their position rather than inherited it. 

From the 16th century onwards, it became common to describe individuals as ‘heathens’ (a term of religious origin) 

or ‘barbarians’ (from ancient history), but ‘race’ in itself did not become a term of classification until the 

Enlightenment. With it, as early as the 18th century, came the practice of marking the Chinese as ‘yellow’ to 

                                                           
4  Koller Christian, Rassismus, UTB, Paderborn 2009, p. 8; cf. also Miles Robert, Die Überdehnung der Begriffe, pp. 57-69. 
5  Simar Théophile, Étude critique sur la formation de la doctrine des races au XVIIIe siècle et son expansion au XIXe siècle, Brussels 1922; 

Barzun Jacques, Race: A Study in Modern Superstition, 1937; Huxley Julian/Haddon C. Alfred, We Europeans: A survey of Racial 

problems, 1936; Hertz Friedrich, ‘Rasse’ und Kultur, first used the term ‘racial hatred’, pp. 1–19. 
6  Hirschfeld Magnus, Racism, 1938. On the term ‘race’, which the concensus opinion believes derives from the Arabic ‘raz’ (‘head’, 

‘leader’, but also ‘origin’) and the Latin ‘radix’ (‘root’), cf. Geulen Christian, Geschichte des Rassismus, Beck Verlag, Munich 2007, p. 
13 ff.  

7  Benedict Ruth, Race and Racism, 1943. 
8  Examined in detail in Naguib Tarek, GRA gegen Kaspar: Wenn der Antirassismus staatlich sanktioniert wird, recht 2013, 13–27, p. 18 

ff. 
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distinguish them from ‘white’ Europeans9. While the term ‘race’ is used freely in Anglo-Saxon countries10, its 

equivalents are frowned upon in continental Europe. 

There is no generally accepted definition of racism in sociology, social psychology or historiography. Rather, the 

understanding of the term varies depending on the degree of interpretation and, to a certain extent, on the 

perspective of the discipline concerned. ÉTIENNE BALIBAR found in 1998 that there is no single, invariant racism, 

but several forms of racism, which together form an entire spectrum according to the situation at hand. In his view, 

there are no fixed boundaries to any racist situation. Instead, it is a point on a continuum of potential forms of 

racism, each determined by its own latent potential, as well as the historical circumstances and the balance of 

power in the prevailing social constructs11. Various authors, such as STUART HALL, GEORGE M. FREDRICKSON, 

LÉON POLIAKOV, CHRISTIAN DELACAMPAGNE and PATRIK GIRARD criticise this lack of precision12. Some, such 

as LOÏC J. D. WACQUANT and ALBERT MEMMI, even go so far as to suggest that, however convenient, ‘racism’ is 

far too elastic and provocative a term, and should therefore be abandoned, or possibly be used simply to describe 

doctrines and beliefs about race that can be analysed empirically13. Other, more recent researchers into racism who 

have criticised the broad scope of the term, such as MARK TERKESSIDIS, PAUL MECHERIL and MANUELA 

BOJADZIJEV, instead advocate a change of perspective “away from antiracism and towards racism”, i.e. a view of 

racism from the subjective angle of those who are affected by it, rather than defining it exclusively from the 

external, objective and academic standpoint14. 

There are three aspects to the key differences between academic understandings of racism and proposed 

approaches to its typology: 

 Firstly, a distinction is drawn between biologism and culturalism. Based on phenotypic and genotypic 

characteristics, biologistic forms of racism are based on the construct that mental and social characteristics 

can be inherited, and associate these characteristics with the inferiority of certain groups of people. 

Culturalist forms of racism, meanwhile, legitimise such inferiority on the basis of actual or ascribed 

mental and social characteristics that are acquired via a person's culture15. 

 A further distinction is drawn between ideological and structural racism 16. Ideological racism is based 

on an understanding that racism is a process of constructing ‘race’. Analysis therefore focuses on social 

                                                           
9  Koller (fn 4), p. 9 f. 
10  The US census offers a choice of over 50 races. 
11  cf. also Geulen, (fn 6), p. 7 f. 
12  Such as Hall Stuart, ‘Race, articulation, and societies structured in dominance’, in: UNESCO (ed.), Sociological Theories: Race and 

Colonialisation, Paris, 1980; Fredrickson George M., Rassismus. Ein historischer Abriss, 2004; Poliakov Léon/Delacampagne 
Christian/Girard Patrick, Rassismus. Über Fremdenfeindlichkeit und ‘Rasse’nwahn, 1992. 

13  Wacquant J. D. Loïc, For an Analytic of Racial Domination, in: Davis Diane D. (ed.), Political Power and Social Theory, volume 11, JAI 

Press, 1997; Memmi Albert, Rassismus, 1992. 
14  Terkessidis Mark, Die Banalität des Rassismus: Migranten zweiter Generation entwickeln eine neue Perspektive, 2004, p. 87 ff.; 

Bojadzijev Manuela, Antirassistischer Widerstand von Migrantinnen und Migranten in der Bundesrepublik: Fragen der 

Geschichtsschreibung, in: 1999. Zeitschrift für Sozialgeschichte des 20. und 21. Jahrhunderts, volume 1, p. 135; Mecheril Paul, 

Rassismuserfahrungen von Anderen Deutschen – Eine Einzelfallbetrachtung, in: Mecheril Paul/Thomas Theo (eds.), Psychologie und 
Rassismus, 1997, p. 179. 

15  For the different varieties and the various weightings they apply, cf. specifically Memmi (fn 13); Fredrickson (fn 12), p. 16, 173; 

Butterwegge Christoph, Rechtsextremismus, Rassismus und Gewalt, Darmstadt 1996, p. 123; Kappeler Manfed, Rassismus: über die 

Genese einer europäischen Bewusstseinsform, Frankfurt am Main 1994; Kreis Georg, Kein Volk von Schafen – Rassismus und 
Antirassismus in der Schweiz, 2007. 

16  cf. Essed Philomena; ‘Intolerable Humiliations’, Racism, Postcolonialism, Europe, in: Huggan Graham/Law Ian (eds.); Miles Robert, 

Racism, Routledge 1989; Osterkamp Ute, Institutioneller Rassismus. Problematik und Perspektiven, in: Mecheril Paul/Theo Thomas 
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stereotypes and individual prejudices. On the surface at least, it is less concerned with whether these are 

extreme forms of racism, or merely personal blind spots. By contrast, structural racism regards racism as 

the product of the way in which social interaction is structured. Here, written rules or unwritten 

organisational cultures systematically favour members of a person’s own group over those who do not 

belong to that group. 

This distinction between ideological and structural racism is not undisputed within the fields of sociology, 

social psychology and historiography. Some have pointed out, for example, that this theoretical distinction 

almost never occurs in practice. The reason given for this is that ingrained structural practices (such as 

laws and rules) often rest on stereotypes and on unquestioned prejudice in individual feelings and actions. 

Researchers nonetheless believe that there is a difference in the form of a considerable time lag between 

the ideology, as the primary driver of structural exclusion practices, and its actual effects (i.e. exclusion). 

In other words, as the cause of structural racism, ideological racism is the much earlier phenomenon. That 

said, structural racism often presents as an interplay between what might seem at first sight to be 

ideologically neutral formal norms (i.e. rules), and the ideological value judgements underlying them. 

 Thirdly, a distinction is made between interpersonal racism and institutional racism17, i.e. between racism 

in the sense of prejudices and actions between specific individuals (interpersonal racism), and racism as 

an exclusion mechanism rooted in formal rules (legislative instruments) or informal practices by 

institutional and organisational powers such as authorities, companies and other organisations 

(institutional racism). This is a further example that, in social reality, it is not always possible or sensible 

to draw a clear dividing line between two concepts. Even with institutional forms of racism, actions (such 

as administrative measures or laws, etc.) are often triggered by a single individual. Furthermore, what are 

termed ‘interpersonal’ racist incidents cannot be separated easily from their institutional context. This is 

also true where it appears at first glance that an institutional function has been abused. 

The colloquial use of ‘racism’ around the world proves to be extremely vague and varied, and few sociological 

studies have been conducted in the field. However, specialist antiracism and human rights organisations are more 

or less agreed in their emphasis that, in the continental European context, mainstream society18 often takes a 

relatively narrow view, regarding racism almost exclusively as overt prejudice against people with a different skin 

colour or cultural background19. By contrast, in nations that are former colonies or which have experienced 

systematic forms of racism, such as slavery, the social understanding of racism is a broad one. Here, it is regarded 

not exclusively as an ideological, but also as a structural and institutional phenomenon20. 

                                                           
(eds.), Psychologie und Rassismus, 1997, p. 95 ff.; Attia Iman, Die ‘westliche Kultur’ und ihr Anderes. Zur Dekonstruktion von 
Orientalismus und antimuslimischem Rassismus, 2009. 

17  Osterkamp (fn 16), p. 95. 
18  Understood as the ‘in-group’ and ‘out-group’ concept in social identity theory, which originates from sociological and sociopsychological 

research, and which investigates how the individual identifies with a social group, as well as how they determine whether others belong 

to that group or not. The term has been influenced by the work of a number of researchers, including Tajfel Henri, Experiments in 
Intergroup Discrimination, 96-102; cf. Tajfel H./Billig M.G./Bundy R.P./Flament C., Social categorization and intergroup behaviour, 

European Journal of Social Psychology 1 (2), 149-178. 
19  Naguib (fn 8), p. 24. 
20  cf., for example, Hall (fn 12). 
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2.  Legal situation 

With few exceptions21, the term ‘racism’ is not mentioned in treaties under international law or in instruments 

enacted under Swiss law. Instead, the phenomenon of racism is covered by the term ‘'racial' discrimination’ (cf. 

margin note 114 ff.)22. The situation is rather different where soft law is concerned. However, while ‘racism’ is 

mentioned in a variety of resolutions, directives and other official documents23, no general and abstract definition 

is given, or reference is simply made to existing definitions24. In most cases, these documents limit themselves to 

describing individual patterns of the phenomenon of ‘racism’ as an introduction to relevant case studies. This is 

often the case, for example, in the statements of the UN's Special Rapporteur on contemporary forms of racism, 

racial intolerance, xenophobia and related intolerance25. Indeed, sifting through the many preparatory and other 

documents for international conferences reveals that they deliberately omit a conclusive definition of the term 

‘racism’ (cf. margin notes 1 and 2). 

There are three reasons for this reticence26. Firstly, from the human rights perspective discrimination should be 

viewed as the effect of racist prejudice, and not prejudice in itself. Secondly, the definition of ‘racism’ is greatly 

disputed in both the academic and political spheres (cf. margin notes 1 and 2)27. There are country-specific 

historical and contemporary social realities which mean that, although the various actors are referring to a similar 

phenomenon, they are doing so against widely varying historical backdrops, and with different areas of emphasis28. 

Thirdly, the international community believes that the term ‘racism’ should deliberately be left fluid so that it is 

able to incorporate purportedly new, and comparable, exclusion mechanisms (forms of racism)29. 

                                                           
21  In international law, cf. for example ‘racist doctrine’ (ICERD preamble), ‘racist activities’ (Art. 4(a) ICERD). In Swiss law, cf. for 

example §7 para. 1a, para. 2 of the Plakateverordnung des Kantons Basel-Stadt (‘Bill-Posting Ordinance of the Canton of Basel-Stadt’, 

SG 569.500). 
22  For example Art. 1 ICERD, Art. 8 para. 2 FC. 
23  For example in the Declaration and Programme of Action of World Conference against Racism, Racial Discrimination, Xenophobia and 

Related Intolerance, Durban (South Africa), 31 August – 8 November 2001; cf. also the mandate of the UN’s Special Rapporteur on 

contemporary forms of racism, racial discrimination, xenophobia and related intolerance, as set out in UN resolution 7/34 of 28 March 

2008, UN doc. A/HRC/RES/7/34; the European Council Committee of Ministers in the resolution of 13 June 2002 (2002)8; statutes of 
the ECRI; ECRI declaration of 14 December 2001 on combating terrorism and protecting human rights. 

24  For example in the HRC resolution of 28 March 2008, UN doc. A/HRC/734; General Assembly resolution of 5 March 2006, UN doc. 

A/RES/60/251. Not included under soft law is the statement which UNESCO adopted unanimously at a scientific workshop on 9 June 

1995. It contains the following definition of racism: “Racism is the belief that human populations differ in heritable traits of social values 
making certain groups superior or inferior to others”. (UNESCO Statement on Race, cited in: Sow Noah, Deutschland Schwarz Weiss. 

Der alltägliche Rassismus, 2009,  

p. 77 f.). 
25  cf. for example the statement by Githu Muigai, former Special Rapporteur on contemporary forms of racism, racial discrimination, 

xenophobia and related intolerance (cited as  UN-Rap.-Racism), 65th session of the General Assembly Third Committee, Item 69 (a and 

b), of 1 November 2010; cf. also General Assembly resolution of 22 February 2008, UN doc. A/RES/62/142. 
26  HRC, resolution of 28 March 2008, UN doc. A/HRC/RES/7/43; report of 30 January 2007 by Mr. Doudou Diène, Mission to Switzerland, 

UN doc. A/CRC/4/19/Add.2, p. 2. 
27  cf. by contrast the problematic statement by the Swiss Federal Supreme Court that, as a term, ‘racism’ had an objective core (BGer 

5A_82/2012, judgment of 29 August 2012); for criticism, cf. Bussmann, ‘Verbaler Rassismus’ als Persönlichkeitsverletzung? AJP 2013, 

p. 286 ff.; Naguib (fn 8).  
28  While the emphasis in Germany is on antisemitism, for example, central and southern African states focus primarily on the problem of 

anti-black racism, and Arab states on the problem of anti-Muslim racism.  
29  On the issue as a whole, cf. specifically General Assembly resolution of 11 February 2013, UN doc. A/RES/6/155, e.g. para. 6; cf. also 

the documentation on the Durban and Durban Review conferences, available at: 

http://www.edi.admin.ch/frb/00497/00504/index.html?lang=de (accessed on 2 November 2013). Phrases such as ‘racism’, ‘'racial' 
discrimination', 'xenophobia’ and ‘related intolerance’ are derived from both a political compromise and an awareness of the nuances of 

the complex phenomenon of racism. 
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The mandate of the UN Special Rapporteur on racism, racial discrimination, xenophobia and related intolerance, 

in particular, is key to the understanding of racism within the UN30. It refers to “incidents of contemporary forms 

of racism and racial discrimination against Africans and people of African descent, Arabs, Asians and people of 

Asian descent, migrants, refugees, asylum-seekers, persons belonging to minorities and indigenous peoples (...)”31. 

According to a former Special Rapporteur, this takes the form of prejudice, stigmatisation, marginalisation and 

discrimination “targeting members of ethnic, religious or cultural communities, or national minorities”32 or other 

groups thought to be inferior on the basis of their biological or cultural characteristics. He referenced the definition 

of ‘'racial' discrimination’ set out in Art. 1 ICERD, which he stated included “both institutionalised and indirect 

forms of racial discrimination”33, based on prejudice against ethnic, cultural, linguistic, religious, and other 

minorities34. These include derogatory attitudes, conscious and unconscious prejudice, and detrimental treatment 

on the basis of phenotypic features such as skin colour, eye shape or hair, as well as actual or ascribed cultural 

characteristics such as language, religion, or caste, etc. It covers both biologistic and culturalist concepts, both 

ideological and structural exclusion, and forms of both interpersonal and institutional racism35 (cf. margin notes 

28–31). Furthermore, it includes formal and informal rules within an organisation (e.g. a state, authority, company, 

etc.), or parts of that organisation, or which guide the actions of its members, employees or agents.  

Racist activities include detrimental or derogatory treatment of a verbal, physical or legal nature, such as being 

denied access to cultural, political, social and economic resources, the “denial of individuals belonging to different 

racial and ethnic groups of their recognised human rights”, “incitement to all forms of hatred”, “racially motivated 

hate speech”, and the “dissemination of ideas of racial superiority” (ibid.).  

3.  Practice of the Swiss authorities 

Unlike international bodies, institutions under Swiss federal law such as the FCR and SCRA include (non-legally-

binding) definitions of ‘racism’ on their websites. These serve as information and as a guideline for these agencies’ 

own work. However, just as at the international level, there is an acute awareness of the difficulty in defining 

‘racism’. For example, in 2010 the FCR explicitly ruled out laying down a conclusive definition that would form 

the basis of its actions36 because, it argued, it [the FCR] had both the desire and the duty to remain flexible in its 

definition, in view of the fact that 'racial' discrimination is always subject to social change which gives rise to new 

forms of, and shifting areas of emphasis in, exclusion, defamation and degradation, and also brings to light new 

groups of people who are subject to discrimination. This reflected the generally accepted fact that it is not ‘race’ 

that creates ‘racism’, but ‘racism’ that creates ‘race’. 

                                                           
30  cf. the extension of this mandate in the HRC resolution of 13 April 2011, UN doc. A/HRC/RES/16/33; and the HRC resolution of 28 

March 2008, UN doc. A/HRC/7/34. 
31  HRC, resolution of 28 March 2008, UN doc. A/HRC/7/34, para. 2(a). 
32  cf. for example the HRC resolution of 12 January 2007, UN doc. A/HRC/4/19, para. 1; cf. also HRC resolution of 18 January 2006, UN 

doc. E/CN.4/2006/16, para. 29–34. 
33  Commission on Human Rights resolution of 2 February 1994, UN doc. E/CN.4/1994/66, para. 16. 
34  Commission on Human Rights resolution of 2 February 1994, UN doc. E/CN.4/1994/66, para. 19. 
35  cf. for example HRC resolution of 28 March 2008, A/HRC/RES/7/43. 
36  FCR, Recht gegen rassistische Diskriminierung, p. 6 f. 
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Drawing on the work of the well-known researcher into racism, ALBERT MEMMI, the FCR and SCRA identify four 

elements that are characteristic of ‘racist’ ideologies: firstly, the construction and emphasis of actual or invented 

differences between the racist and their victim; secondly, the attachment of a value judgement to these differences 

to the advantage of the racist and the detriment of their victim; thirdly, the generalisation and unquestioned 

acceptance of these differences; and fourthly the legitimisation of aggression or privilege. In addition to this narrow 

definition, which describes the biologistic and ideologistic hallmarks of classic racism, the FCR states that the 

term ‘racism’ can also be used “in the wider sense”, i.e. based on cultural, psychological, social or metaphysical 

arguments37.  Indeed, according to the SCRA, “most cases of racist discrimination in Switzerland (...) are not borne 

out of an ideology (...), but are the expression of ignorance, vague fears, aggression, prejudice and a lack of 

empathy”, and are thus to be found at the “structural, institutional and individual levels”38. 

Both the FCR and SCRA specifically mention group-specific forms of racism. These include, in particular, 

antisemitism, Islamophobia, anti-black racism, antigypsyism, xenophobia, and racism towards asylum-seekers and 

those in Switzerland illegally. Where the latter group – also known as ‘sans-papiers’ – in particular, is concerned, 

there have been criticisms that the cantons’ differing practices might result in problematic and discriminatory 

unequal treatment.  

4.  Summary 

Term: engl. racism; dt. Rassismus; fr. racisme; it. razzismo. 

Usage: ‘Racism’ is not established as a term in international law. With few exceptions (such as the preamble to 

the ICERD), it is not mentioned explicitly in the relevant instruments under international and constitutional law. 

It is mentioned explicitly in soft law, although here, too, no conclusive definition is given. Rather, its precise 

meaning has been left open, partly because the term itself is academically and politically contentious, and partly 

to permit the inclusion in the future of new and related forms of exclusion. Furthermore, soft law deals only 

superficially with the question of how ‘racism’ relates to ‘'racial' discrimination’, as an established term in 

international law, and to terms such as ‘xenophobia’ and ‘(related) intolerance’. 

Meaning: Drawing on soft law, in our view ‘racism’ designates a 1personal or structural prejudice characterised 

by persons being 2categorised into groups with certain 3asocial, 3bphysical or 3cmental traits 4aon the basis of 

phenotypic features and/or 4bcultural characteristics and/or owing to their national and regional origin, their 

travelling way of life and their caste, on the basis of which they are seen as inferior and/or their detrimental 

treatment in the exercise of their rights is legitimised (process of racialisation). 

 1 Prejudice (used here in the psychological sense) is understood as a conscious or unconscious attitude 

towards certain groups that is based cognitively on stereotypes, and associated affectively with negative 

feelings. A feeling of hatred (cf. margin note 230 f.) need not be present. Prejudice is personal if it is 

found in a natural person. Prejudice is structural if, to a greater or lesser extent in conscious or 

                                                           
37  cf. www.ekr.admin.ch > Themen > Rassismus (German, French and Italian). 
38  cf. www.edi.admin.ch/frb/ > Themen > Fragen und Antworten > Rassismus und Diskriminierung (German, French and Italian). 
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unconscious practices within organisational procedures, it influences decisions and actions on the basis 

of racist prejudice. 

 2 Categorisation is based on an overestimation, generalisation or ascription of the characteristic in 

question. Racism is thus a contingent phenomenon that is subject to change over time, according to spatial 

context, and depending on the person concerned. 

 3a Racist prejudice often ascribes a lack of social skills to the persons (or group members) concerned, i.e. 

it regards them as being less than able to link their own objectives with the attitudes and values of another 

group, for example as a result of a lack of empathy or because of aggression or withdrawal, etc. 

 3b Physical traits include morphological characteristics or elements of physical appearance (e.g. height, 

proportions, shape, colour, texture) that can be touched or seen, as well as those which are experienced 

by the senses of smell (body odour) or hearing (e.g. the sound of a language). 

 3c Mental traits are those associated with intellect and emotion. 

 4a Phenotypic features can be morphological (e.g. skin colour, hair, eye shape, height, etc.), physiological 

(the physical and biochemical characteristics of cells, tissue and organs) and mental (cognitive and 

emotional). These characteristics and features may be genuine, or merely ascribed. 

 4b Cultural characteristics include, in particular, language, customs, morals, and spiritual and religious 

views of the world. 

 

Ambiguities: The following aspects, in particular, have not been determined conclusively in practice and teaching 

with regard to international soft law: 

 The criteria for identifying the process of racialisation. First and foremost, the way in which stigmatisation 

and exclusion processes might be regarded as racist remains unclear. So, too, does the way in which 

groups are formed on the basis of personality traits that have not been clearly recognised or designated as 

racialisation processes in either a historical/political or legal context to date. This issue is particularly 

relevant in relation to value judgements on the basis of phenotypic characteristics such as a mental or 

physical impairment39 in connection with the phenomenon of ableism (cf. margin note 53). There is also 

dispute about how racism relates to prejudice or detrimental or derogatory treatment on the grounds of 

nationality or immigration status (cf. margin note 167 f.).  

 How ‘racism’ differs from xenophobia (cf. Xenophobia section). Sociologists do not agree about the 

analytical credibility of the distinction between racism and xenophobia. While some emphasise that 

xenophobia is directed against everything that does not belong to a person’s own nation, or that is foreign, 

others criticise this distinction as misleading, as it might give the false impression that ‘foreign’ is a 

construct separate from processes of racialisation, i.e. the ascription of characteristics according to 

physiognomy and culture.  

                                                           
39  With regard to the status of the academic debate, cf. Plümecke Tino, ‘Rasse’ in der Ära der Genetik. Die Ordnung des Menschen in den 

Lebenswissenschaften, Frankfurt am Main 2013. 
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B.  Further ‘isms’: distinctions 

1.  General interpretive framework 

As a term, ‘racism’ is constructed in the same way as other ‘isms’ which also relate to social exclusion practices. 

These include, for example: ‘ableism’40 (relating to the exclusion of people with disabilities and illnesses), 

‘ageism’41 (relating to age, generally older people), ‘adultism’42 (relating to a younger age), ‘antisemitism’43 

(relating to people of the Jewish faith), ‘antigypsyism’44 (relating to both settled and travelling Roma, Sinti and 

Yenish peoples), ‘sexism’45 (relating to gender, generally women and men), ‘heterosexism’46 (relating to the binary 

gender norm and opposite-sex attraction), ‘classism’47 (relating to social status), etc. At the same time, however, 

there is general consensus among the academic community that racism should be viewed separately from other 

‘isms’. This is justified by the assertion that there are significant differences in terms of group constructs, the 

categories of characteristics that are ascribed, the effects of these attribution processes and value judgements on 

the individuals concerned, and the forms that such ‘isms’ take in reality. The same is true within these individual 

‘isms’ themselves. They have very specific causes and effects for a wide range of different groups, depending on 

body type, intellect, nationality, gender and class. 

However, what all of the aforementioned group-related ‘isms’ have in common is a value judgement and, based 

on it, the inclusion or exclusion of specific groups of people. These ‘isms’ are formed from the verb ending ‘izein’ 

in ancient Greek, meaning to act in a specific way. As a suffix, it denotes a doctrine, ideology, intellectual 

movement or practice with regard to certain groups. These are trends, schools of thought, and attitudes which mark 

out social behaviours, opinions, doctrines, schools and ideas, but also structures. These may include explicit or 

implicit rules, or conscious or unconscious points of reference for institutional or personal action. These are used 

to stigmatise, exclude or otherwise discriminate against the (groups of) people concerned on the basis of actual or 

ascribed mental, physical, social, or cultural characteristics. 

At the request of our client, this paper examines the terms ‘antisemitism’ and ‘antigypsyism’ in specific terms. 

                                                           
40  The current understanding of 'ableism’ is that it describes prejudice and structural exclusion practices against people with disabilities or 

chronic illnesses (cf. also Kumari Campbell Fiona A., Contours of Ableism: The Production of Disability and Abledness). 
41  The current understanding of ‘ageism’ is that it describes prejudice and structural exclusion practices against people on the grounds of 

their age (generally for being ‘too’ old) (cf. also Lagace, L’âgisme: comprendre et changer le regard social sur le vieillissement). 
42  The current understanding of 'adultism’ is that it describes prejudice and structural exclusion practices against children and young people 

(cf. also Bell, Understanding adultism: “(...) behaviours and attitudes based on the assumptions that adults are better than young people, 
and entitled to act upon young people without agreement”). 

43  For more on the definition of this term in the German-speaking context, cf. Claussen, Vom Judenhass zum Antisemitismus: Materialien 

einer verleugneten Geschichte. 
44  The current understanding of ‘antigypsyism’ is that it describes prejudice and structural exclusion practices against travellers or those 

belonging to groups generally thought to be travellers, whether in the past or present, such as the Roma, Sinti, Manouche, Yenish, etc. 
(cf. also W, Antiziganismus. Rassismus gegen Roma und Sinti im vereinigten Deutschland, 2. ed.). 

45  The current understanding of ‘sexism’ is that it describes prejudice and structural exclusion practices on the basis of gender, specifically 

against men or women (cf. also Code Lorraine, What Can She Know?: Feminist Theory and the Construction of Knowledge). 
46  The current understanding of ‘heterosexism’ is that it describes prejudice and structural exclusion practices aimed at those who do not fit 

within the conventional framework for gender identity and heterosexual desire (cf. Krass, Queer Studies, p. 7–28). 
47  The current understanding of 'classism’ is that it describes prejudice and structural exclusion practices on the basis of social and economic 

capital (such as, specifically, wealth, income, education, health, and political power) (cf. also Kadi Joanna, Thinking Class, South End 

Press, 1996). 
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2.  Antisemitism 

As far as the authors have been able to determine, the term ‘antisemitism’ is not defined in international law48. A 

review of selected official documents issued by the United Nations and the Council of Europe (see below) shows 

that the international community adopts the basic position set by research into antisemitism. This describes 

‘antisemitism’ as a belief, based on stereotypes, that defines Jews as part of a purported ‘race’ of Semites. It is 

suggested that Jews want to enforce ‘Semitism’, in other words a form of special status for the ‘Jewish people’. 

As part of this, the idea is promulgated that the Jew is “selfish and exclusive”, and possesses “a sharp intellect 

which enables him to make use of the opportunities created by others”49.  

According to a working definition developed by the Office for Democratic Institutions and Human Rights 

(ODIHR) and the European Union Agency for Fundamental Rights, in collaboration with Jewish NGOs and 

academics50, the European Union Monitoring Centre on Racism and Xenophobia (EUMC) defines ‘antisemitism’ 

as a “certain perception of Jews, which may be expressed as hatred towards Jews”. Monitoring programmes found 

that Jews as a collective were seen as responsible for the genuine or alleged actions of individual Jews or of a 

group of Jews, and even for acts committed by non-Jews. The EUMC states that “Anti-Semitism ...  frequently 

charges Jews with conspiring to harm humanity, and it is often used to blame Jews for ‘why things go wrong’ 

(...)”. This accusation is framed in the myth of a global Jewish conspiracy, or Jewish control of the media, the 

economy, the government, or other social institutions. 

‘Antisemitism’ may – but does not necessarily have to – result in discrimination. ‘Antisemitism’ is expressed in 

speech, writing, visual forms and actions, and employs sinister stereotypes and negative character traits. Rhetorical 

and physical manifestations of ‘antisemitism’ are directed against Jewish or non-Jewish individuals and/or their 

property, against Jewish community institutions and religious facilities51. Such manifestations might also target 

the state of Israel, perceived as a Jewish community. The denial, trivialisation, justification and condoning of the 

Holocaust all constitute particularly serious forms of discrimination. While anti-Judaism and Judeophobia 

constitute religiously motivated hatred of Jews, ‘antisemitism’ denotes a specific form of racism against Jews.  

3.  Antigypsyism 

As is the case with ‘antisemitism’, as far as the authors have been able to discern there is no definition of 

‘antigypyism’ in international law. In this case, too, the many examples that are given in the relevant United 

                                                           
48  For example, no definition can be found in the reports of the UN Special Rapporteur on contemporary forms of racism, racial 

discrimination, xenophobia and related intolerance (e.g. (HRC report of 28 January 2006, UN doc E/CN.4/2006/16, para 35); as well as 

in ECRI, General Policy Recommendation No. 9 on the fight against antisemitism. 
49  cf. Jewish Encyclopedia, article on antisemitism, available at http://www.jewishencyclopedia.com/articles/1603-anti-semitism (accessed 

on 13 July 2014); the term is also examined by Nipperdey Thomas/Rürup Reinhard: article on antisemitism, in: Otto Brunner/Werner 

Conze/Reinhart Kosolleck (eds.): Geschichtliche Grundbegriffe. Historisches Lexikon zur politisch-sozialen Sprache in Deutschland, 

volume 1. Klett Cotta, Stuttgart 1972, p. 130–132. 
50  cf. ODIHR: Addressing Anti-Semitism: Why and How? Teaching Materials to Challenge Anti-Semitism, p. 29, available at 

https://www.osce.org/odihr/29890?download=true (accessed on 2 November 2013). 
51  “The most dramatic and symbolic manifestation of individual acts of anti-Semitism concerns the profanation, the desecration of tombs 

and places of worship” (HRC report of 28 January 2006, UN doc E/CN.4/2006/16, para. 35). 

http://www.jewishencyclopedia.com/articles/1603-anti-semitism
https://www.osce.org/odihr/29890?download=true


The language of racism in the national and international context            2014 

14 

 

Nations and Council of Europe documents52 indicate an understanding based on well-known academic definitions. 

In this context, ‘antigypsyism’ denotes an aversion to and discrimination against groups such as the Roma, the 

Sinti, the Yenish living in German-speaking Europe, the Dutch woonwagenbewoners and the Irish Pavees. It is 

based on stereotypes and stigmatises these groups as ‘gypsies’. This stigmatisation and stereotyping itself derives 

from the ascription of characteristics generally associated with foreign-ness and a refusal to conform. They include 

traits described in terms such as an irrepressible wanderlust, workshy and unreliable, cowardly, underhand, having 

no sense of order, slovenliness and belligerence. They are also ascribed characteristics which may appear positive 

at first glance, such as freedom-loving, having special musical gifts, manual and physical skills, and fortune-telling 

and magical capabilities. On closer examination, however, even these ‘positive’ characteristics are ultimately used 

to present the ‘gypsy’ as an outsider, as someone who does not belong, and who is not believed capable of 

integrating into society. ‘Antigypsyism’ therefore represents a specific form of biologistic and culturalistic racism. 

It is a common pattern of racialisation which simultaneously denigrates the outsider while also being attracted to 

them in some way. The aforementioned groups are either perceived as genetically problematic, or their way of life 

is seen as inherent to their culture53.  

Historically, this characterisation of the ‘gypsy’ has resulted in serious forms of discrimination such as 

displacement, pogroms, internment, forced sterilisation, and the removal of children. These stigmatised groups 

still face severe discrimination today, in that they are denied equal access to healthcare services, education and 

housing. The Council of Europe Commissioner for Human Rights is concerned about a “rhetoric against the 

Roma”, which he regards as “very similar to the one used by Nazis and fascists”: “Once more, it is argued that the 

Roma are a threat to safety and public health. No distinction is made between a few criminals and the 

overwhelming majority of the Roma population54”. Travellers face a further specific problem in that insufficient 

camp sites and space for transit camps are provided in countries such as Switzerland. Prejudice emerges as soon 

as an attempt is made to create new sites, as they frequently meet with opposition from the local population55. 

  

                                                           
52  cf. for example the HRC report of 10 April 2014, UN doc. A/HRC/26/50, para. 16;  HRC report of 15 May 2012, paras 15 and 20; ECRI, 

General Policy Recommendation No. 13 on Combating anti-gypsyism and discrimination against Roma; cf. also the EUMC report of 
May 2006 on Roma and Travellers in Public Education. An overview of the situation in the EU member states, available at 

http://fra.europa.eu/sites/default/files/fra_uploads/179-roma_report.pdf (accessed on 2 November 2013). 
53  For an historical analysis of the practice of ascription, cf. Bogdal Klaus-Michael: Europa erfindet die Zigeuner. Eine Geschichte von 

Faszination und Verachtung, Suhrkamp, Berlin 2011; cf. also Bartels Alexandra/von Borcke Tobias/End Markus/Friedrich Anna (eds.): 
Antiziganistische Zustände 2. Kritische Positionen gegen gewaltvolle Verhältnisse, Munich 2013. 

54  Viewpoints from the Council of Europe Commissioner for Human Rights,  
55  CERD, Concluding observations on the combined seventh to ninth periodic reports of Switzerland, UN doc. CERD/C/CHE/CO/7-9, para 

15. 

http://fra.europa.eu/sites/default/files/fra_uploads/179-roma_report.pdf
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C.  How the ‘isms’ are interwoven: intersectionality 

Although the various ‘isms’ can be separated analytically, they regularly become interwoven in social practice. 

For example, racism generally does not derive from a single category of prejudice, such as skin colour, but 

manifests itself in specific ways in each individual case as a function of origin, age, gender, or physical, intellectual 

or mental constitution. US lawyer KIMBERLÉ CRENSHAW refers to this phenomenon as ‘intersectionality’. With 

intersectional forms of racism (or any other ‘ism’), there is an interplay between the various forms of exclusion 

that creates a very specific constellation. In other words, it is not the individual protected characteristics in 

themselves that result in discrimination, but rather the sum of their parts. One example here would be a woman in 

a hijab being refused citizenship. In each case, it is difficult – if not impossible – to determine how much of each 

‘ism’, and what exactly, is at play in the specific incidence of discrimination or intersectional exclusion practice. 

For example, a racist act towards a woman may manifest itself in the form of sexism, or vice-versa. An act may 

be founded on a sexist intent, but the actual discrimination itself is racist in nature56 (cf. margin note 140 ff. on 

multiple discrimination). 

 

 

  

                                                           
56  cf. specifically Davis Angela, Rassismus und Sexismus. Schwarze Frauen und Klassenkampf in den USA, Berlin 1982. 



The language of racism in the national and international context            2014 

16 

 

3. Discrimination and related terms 

A.  Discrimination 

1.  Origin and academic understanding 

The original meaning of the term ‘discrimination’ is found in Latin, and has neither positive nor negative 

connotations. The Latin noun ‘discrimen’ can be translated ‘difference’, ‘distinction’, ‘decision’, ‘separation’, 

‘borderline’, ‘distance’ and ‘gap’. In this neutral sense, ‘to discriminate’ can also refer to the process of sieving 

sand to separate out small stones. Despite this essentially neutral meaning, the first value judgements can be 

discerned as early as the Latin etymology, for example when the term was used in the context of a decision, 

showdown, or dangerous situation57. 

In western philosophical discussion, ‘discrimination’ is closely associated with ‘equality’ as an element of 

‘justice’58. In one school of thought, ‘discrimination’ is regarded as disregard for the rights and individual nature 

of the other person. Other legal and philosophical schools regard discrimination more from a group-based 

standpoint, describing it as the transfer – or projection – of group-related characteristics (on) to the social sphere, 

so that bans on discrimination’ should be understood in relation to specific groups of individuals and the restriction 

of their scope for action and self-determination in society59. 

Sociological definitions take a common view of social inequality from the point of view of social interaction and 

power structures. They understand ‘discrimination’ as the unequal treatment of people with certain, socially 

meaningful characteristics – described as ‘social salience’. By ‘socially meaningful’, they are referring to the 

tendency of societies to construct groups according to phenotypic60, social or psychological characteristics, in 

order (illegitimately) to pursue particular interests. Discrimination is both the cause and the effect of power and/or 

governance structures61. The purpose here is to place others at a disadvantage with regard to access to social, 

cultural, political and economic resources. 

Sociopsychological definitions of and attempts to explain ‘discrimination’ describe it as a dynamic process 

between the individual, society, and social groups. Based on prejudice and stereotypes, it has the effect of a 

collective defence, resulting in the exclusion and detrimental treatment of, and dominance over, people with certain 

characteristics62. Discrimination is founded on, and goes hand-in-hand with, a process of stigmatisation, in which 

                                                           
57  cf. the overview in Naguib Tarek/Pärli Kurt/Copur Eylem/Studer Melanie, Diskriminierungsrecht. Handbuch für Jurist_innen, 

Berater_innen und Diversity-Expert_innen, Stämpfli Verlag, Bern 2014, p. 4 ff. 
58  cf. specifically Boshammer Susanne, Diskriminierung, in: Gosepath/Hinsch/Rössler (eds.), Handbuch der Politischen Philosophie und 

Sozialphilosophie, Berlin/New York 2008. 
59  Summarised in Waldmann Bernhard, Das Diskriminierungsverbot von Art. 8 Abs. 2 BV als besonderer Gleichheitssatz. Unter besonderer 

Berücksichtigung der völkerrechtlichen Diskriminierungsverbote einerseits und der Rechtslage in den USA, in Deutschland, Frankreich 

sowie im europäischen Gemeinschaftsrecht andererseits, Stämpfli Verlag, Bern 2003, p. 197. 
60  e.g. skin colour, nose shape, eye shape, height, limbs, etc. 
61  cf. specifically Rubin M./Hewstone M., Social identity, system justification, and social dominance: Commentary on Reicher, Jost et al., 

and Sidanius et al., Political Psychology, 25, p. 823–844. 
62  Paraphrased from Turner John C./Reynolds Katherine J., The Story of Social identity, in: Postmes/Branscombe (eds.), Rediscovering 

Social identity, London 2010; Tajfel Henry/Turner John C., The Social Identity Theory of Intergroup Behaviour, in: Worchel/Williams 

(eds.), Psychology of Intergroup Relations, Chicago 1996, p. 7–24; Nelson Todd. D., The Psychology of Prejudice, Needham Heights, 
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a person displaying a particular characteristic that makes them appear different in a socially undesirable way, so 

that they represent a breach of a social norm, and is reduced from being a ‘normal’ person to one tainted or 

incapacitated in some way63. 

Economists distinguish between generally inefficient (and therefore problematic) ‘taste discrimination’, and 

generally efficient (and therefore less problematic) ‘statistical discrimination’64. As the name suggests, ‘taste 

discrimination’ is primarily a matter of the tastes of the discriminating person, i.e. in this context unequal treatment 

is chiefly motivated by their fears, aversions, hostilities and hates, although unconscious aversion also plays a role. 

Meanwhile, 'statistical discrimination’ is based on calculating (or statistical) motives. Here, the grounds on which 

the discrimination is purportedly based, such as age, are merely representative of the main true, underlying grounds 

that the discriminating person views as problematic, i.e. performance potential. 

The colloquial meaning of ‘discrimination’ varies according to social context. In the region in which the dialects 

of Swiss German and Swiss High German are spoken – and in principle also in other linguistic cultures such as 

those in the French, Italian and Romansch-speaking parts of Switzerland – the word ‘discrimination’ has largely 

negative connotations65. Anyone who discriminates is placing others at a disadvantage, and is viewed as ‘unfair’, 

‘disparaging’ and ‘derogatory’. Such conduct is also described as ‘unjustified treatment’ or as ‘unequal 

treatment’66. This generally refers to discrimination against individuals regarded as not conforming to prevailing 

social norms. 

2.  Legal situation 

The bans on discrimination codified in the relevant instruments under international law67, as well as in Art. 8 para. 

2 Federal Constitution, are subject to requirements qualifying the conduct in question as unequal treatment68. This 

                                                           
MA 2002, p. 3 and 11; on the theory of social dominance: Pratti/Sidanius/Stallworth/Malle, 1994; Sidanius/Pratto, 1999; with regard to 

self-fulfilling prophecies Snyder/Swann, 1978; Word/Zanna/Cooper, 1994; on the significance of stereotypes Schmader/Johns/Forbes, 
2008; and the effects of stereotypes on behaviour Bargh/Chen/Burrows, 1996;  

63  Goffman Erwing, Stigma: Notes on the Management of Spoiled Identity, Prentice-Hall 1963, p. 11 ff.; cf. also Link/Phelan, 

Conceptualising stigma, p. 363 ff.; Pescosolido/Martin/Lang/Olafsdottir, p. 431 ff.; for an overview see Pärli Kurt/Naguib Tarek, Schutz 

vor Benachteiligung aufgrund chronischer Krankheit. Unter besonderer Berücksichtigung des internationalen Rechts, des Unionsrechts, 
des AGG und des SGB IX sowie mit einem rechtsvergleichenden Seitenblick. Analyse und Empfehlungen. Expert legal report produced 

on behalf of the German Federal Anti-Discrimination Agency, Winterthur 2012, p. 35 ff. 
64  In summary: Britz Gabriele, Einzelfallgerechtigkeit versus Generalisierung: Verfassungsrechtliche Grenzen statistischer 

Diskriminierung, Mohr Siebeck Verlag, Tübingen 2008, p. 15 ff. 
65  No comprehensive empirical study has been conducted on this point. 
66  Naguib et al. (fn 57), p. 4 ff. 
67  cf. in particular Art. 2 para. 2 ICESCR, Art. 2 para. 1 ICCPR, Art. 14 ECHR, Art. 1 Protocol 12 ECHR 
68  With reference to Art. 8 para. 2 FC, cf. Müller Jörg Paul/Schefer Markus, Grundrechte in der Schweiz. Im Rahmen der Bundesverfassung, 

der EMRK und der UNO-Pakte, Stämpfli Verlag, 4th ed., Bern 2008, p. 689 ff; where international law is concerned, cf. CESCR, General 

Comment No. 20 of 2 July 2009, UN doc. E/C.12/GC/20; CCPR, Karakurt v. Austria, 965/2002 (2002), para. 8.4; Love et al. v. Australia, 
983/2001 (2003), para. 8.2 ff.; Young v. Australia, 941/2000 (2003), para. 10.4 ; X. v. Colombia, no. 1361/2005 (2007), para. 7.2; Herbert 

Schmidl. v. Germany, 1516/2006 (2007), para. 6.2; Haraldson v. Iceland, 1307/2004 (2007), para. 12.4; ECtHR of 23 July 1968, Belgian 

language case, 1474/62; ECtHR of 28 November 1984, Rasmussen, 8777/79; ECtHR of 28 May 1985, Abdulaziz u.a., 9214/80; ECtHR 
of 13 November 2007, DH. et al. vs Czech Republic, 57325/00; ECtHR of 22 December 2009, Sejdic und Finci, 27996/06; ECtHR of 9 

December 2010, Savec Crkava, 7798/08; on bans on discrimination under human rights law, cf. the overview given in Grabenwarter 

Christoph, Europäische Menschenrechtskonvention. Ein Studienbuch, 4th ed., Munich/Basel/Vienna 2009, margin note 1 on § 26; with 
regard to soft law, cf. for example, UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and 

related intolerance, report of 2 April 2013, UN doc. A/HRC/23/56 ; report of 15 March 2006, UN doc. A/HRC/4/19/Add.2 (Mission to 

Switzerland); European Commission against Racism and Intolerance, General Policy Recommendation No. 1 of 4 October 1996; OECD, 
Copenhagen Document of 29 June 1990, S. 4; OCSE Personal Representative on Racism, Xenophobia and Discrimination, report of 15 

November 2012, p. 4. 



The language of racism in the national and international context            2014 

18 

 

means that, where certain dimensions (protected characteristics) are concerned, any deviation from the principle 

that ‘equal things must be treated equally’ and ‘unequal things must be treated unequally’69, is classified as more 

problematic than in other cases owing to their particular social salience. These dimensions are identity-defining or 

personal characteristics that are particularly sensitive either generally or in the specific social context in question. 

They include the dimensions of race, gender, origin, faith, world view, travelling lifestyle, sexual orientation, 

disability, and age, etc.70. 

The principle of equal treatment may only be deviated from lawfully (thereby not constituting discrimination) if it 

withstands an examination that applies a particularly stringent justification benchmark. Whether or not there was 

an intent to discriminate is irrelevant. The effect alone is the decisive factor71. However, there must often be an 

objective reason for non-compliance with the equal treatment principle, and the effect must pass a proportionality 

test. The disadvantaged group may not be degraded or excluded as a result of the action in question, the action 

must pursue a legitimate aim, and must thus be appropriate, necessary and reasonable in relation to its objective72. 

Legal practice and teaching apply a further distinction within this qualified justification, in that they set particularly 

strict requirements for discriminatory treatment in respect of certain dimensions, including race and gender in 

particular73. This distinction depends primarily on the social salience of the dimension of discrimination at hand, 

i.e. the severity of the effects associated with the action in question. Essentially, the more starkly that real historical 

stigmatisation and exclusion manifest themselves in past and present reality, and the less possible or reasonable it 

is for those who are affected to escape it, the higher the justification requirements74. Consequently, discriminatory 

action on the basis of certain characteristics, especially race and gender, can be justified only if very stringent 

conditions are fulfilled.  

The lists of protected characteristics laid down in the ICESCR and ICCPR75, the ECHR76,  in Protocol 12 to the 

ECHR77 and in Art. 8 para. 2 Federal Constitution are dynamic, i.e. they follow a non-exhaustive list of categories 

or group designations. This is implied by the insertion of ‘in particular’ (Art. 8 para. 2 FC) and ‘other status’ 

                                                           
69 Jurisprudential literature uses alternative terms such as undesirable characteristics, sensitive personal characteristics, dimensions of 

discrimination, categories of discrimination (for a critical review of the various terms, please refer to Baer Susanne/Bittner 
Melanie/Göttsche Anna Lena, Mehrdimensionale Diskriminierung – Begriffe, Theorien und juristische Analyse, expert report produced 

on behalf of the German Federal Anti-Discrimination Agency, Berlin 2010, p. 10 ff.). 
70  Art. 2 para. 2 ICESCR and Art. 2 para. 1 ICCPR defines discrimination as “any distinction, exclusion, restriction or preference based on 

race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, which has the 
effect of nullifying or impairing the recognition, enjoyment or exercise of [political, civil], economic, social or cultural rights”.  

71  On the issue as a whole, cf. Müller/Schefer (fn 68), p. 689 ff. 
72  cf. also Hausammann Christina, Instrumente gegen Diskriminierung im schweizerischen Recht – Überblick, on behalf of the Federal 

Bureau for the Equality of People with Disabilities FBED and the Service for Combating Racism SCRA, Bern 2008, p. 5. 
73  Particularly sensitive characteristics include gender, sexual orientation, illegitimate birth or lack of paternal acknowledgement, national 

origin, and ‘race’ or ethnic origin. Less sensitive characteristics include language and political opinion. Meanwhile, there is variation in 

case law in the treatment of religion (cf. Peters Anne/Altwicker Tilman, Europäische Menschenrechtskonvention, Beck Verlag, Munich 

2012, § 33 margin note 8 ff.). 
74  The dimensions of gender and race thus take prime position. The dimensions of skin colour, national origin, and national minority and 

customs are closely related to that of ‘race’. The protected characteristics of religion, as well as world view and political opinions, are 

also widely accepted.  
75  Race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status (Art. 2 para. 2 

ICESCR, Art. 2 para. 1 ICCPR). 
76  Sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, 

birth or other status (Art. 14 ECHR). 
77  Sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, 

birth or other status (Art. 1 para 1 Protocol 12). 
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(ICESCR, ICCPR, ECHR)78. Whether or not a group characteristic or a category is deemed to be a protected 

characteristic depends on the concept of protection that is being applied. According to the asymmetric concept, 

discrimination takes place if a person receives unequal treatment under the law solely because they belong to a 

certain group which has tended to be excluded or treated as inferior both historically and in present-day reality. 

Under the symmetric concept, discrimination represents the “unequal treatment of people in comparable situations, 

by treating people detrimentally in a way that can be classified as belittlement or exclusion, where such treatment 

is associated with a differentiating characteristic which is a key element of the identity of the person concerned, 

and which can only be given up or changed with great difficulty, if at all79”. The Federal Supreme Court80, 

international practice and significant sections of the literature on constitutional and international law take a 

pragmatic, pluralist approach to the concept of protection, i.e. they view it as both symmetric and asymmetric81. 

The criteria according to which the relevant decisions are made nonetheless remain unclear82. 

Discrimination may be both direct and indirect. ‘Direct discrimination’ describes a situation in which detrimental 

unequal treatment is linked expressly to a protected characteristic83, as well as to equal treatment which affects 

only those displaying a given sensitive characteristic84. According to international practice and the judgments of 

the Federal Supreme Court, indirect discrimination refers to a situation in which the actual effect of a rule which 

is not linked to an undesirable characteristic – i.e. one which appears at first glance to have been formulated in 

neutral terms – places those belonging to a group protected specifically against discrimination at a particularly 

severe disadvantage, without any objective grounds for that discrimination85. Both qualitative (specifically the 

severity of the effect) and quantitative (specifically the number of people affected) criteria must be considered 

when determining whether or not a particularly severe disadvantage has been created. 

Discrimination can be practised in a variety of ways, in particular by means of expression (in speech, text, image, 

and gesture, etc.), and the use of force against individuals (bodily harm, deprivation of liberty, bullying)86 and 

property (e.g. property damage)87. These methods include harassment, unequal treatment when initiating a legal 

act (refusing someone service, for example), the way in which the details of legal business are structured (e.g. the 

content of a contract), and discrimination in the context of a legal relationship, upon its termination (giving of 

                                                           
78  Most recently, supervisory body rulings have also declared disability, health status (including HIV/AIDS), age and sexual orientation to 

be forbidden grounds for discrimination (cf. Centre for Civil and Political Rights, Schmitz de Jong v. Netherlands, 8555/1999 of 16 July 
2001; Committee on Economic, Social and Cultural Rights, General Comment No. 18 of 6 February 2006, UN doc. E/C.12/GC/18, para. 

12b; General Comment No. 14 of 11 August 2000, UN doc. E/C.12/2000/4, para. 18. 
79  Paraphrased in English from Hausammann Christina, Instrumente gegen Diskriminierung im schweizerischen Recht – ein Überblick, p. 

4. We take the view that multidimensional discrimination, i.e. discrimination on the basis of the interaction of several protected 
characteristics, is also covered by both concepts (cf. remarks on multiple discrimination, margin note 140 f.). Not examined here is the 

extent to which discrimination by association is covered. This refers to discrimination on the grounds of a characteristic that is not inherent 
in the disadvantaged person themselves, but rather in a third party (cf. remarks on discrimination by association, margin note 92 f). 

80  cf. specifically Federal Supreme Court judgment BGE 135 I 49, del. 4.1; 134 I 49; del. 3.1; 134 I 56; del. 5.1. 
81  For an overview of the current debate, cf. Dengg Alexandra, Symmetrisches oder asymmetrisches Diskriminierungsverständnis: der 

Stereotypisierung benachteiligter Gruppen, in: Jusletter, 17 May 2010.  
82  cf., for example: judgment 9C_540/2011 of 15 March 2012, del. 5.4. 
83  ECtHR of 23 July 1968, Belgian language case, 1474/62 = EuGRZ 2 (1975), 298; ECtHR of 13 June 1979, Marckx v. Belgium, 6833/74 

= EuGRZ 6 (1979), 454; cf. also Peters/Altwicker (fn 67), § 33 margin note 12. 
84  CESCR, General Comment No. 20 of 02/07/2009, UN doc. E/C.12/GC/20, para. 10a; ECtHR of 6 April 2000, Thlimmenos v. Greek, 

34369/97 = ÖJZ 56 (2001), 518. 
85  ECtHR of 13 November 2007, D.H. et al. v. Czech Republic, 57325/00;  
86  cf., for example, ECtHR of 9 June 2009, Opuz v. Turkey, 334101/02; ECtHR of 3 May 2007, 97 Members of the Gladny Congregation 

of Jehova’s Witnesses et al. v. Georgia, 71156/01. 
87  cf., specifically, ECtHR of 20 December 2012, Fedorchenko and Lozenko v. Ukraine, no. 387/03. 
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notice), or thereafter (e.g. breach of data protection regulations)88. Incitement to conduct such acts89, in other words 

public calls to act in a discriminating way (both as a statement in itself and also as a hybrid form of statement and 

legal act)90, are also deemed to be discrimination. So, too, is the failure to fulfil a duty of protection91. 

Furthermore, the relevant human rights literature distinguishes between ‘formal discrimination’ and ‘substantive’ 

– or de facto – ‘discrimination’. ‘Formal discrimination’ refers to discrimination inherent in legislative instruments, 

or that created by formal decrees and policy documents92. Meanwhile, ‘substantive’ or ‘de facto discrimination’ 

covers all forms of discrimination that are not the product of government-issued instruments, and which are part 

of social reality, whether lawful or not93. ‘Systemic discrimination’ is another frequently used term. This refers to 

discrimination against specific groups, which is “pervasive, persistent and deeply rooted94” in the fabric of society, 

often going unchallenged as indirect discrimination.  

3.  Practice of the Swiss authorities 

The practices of political actors domestically are based largely on the definition of ‘discrimination’ laid down in 

international and constitutional law95. It implicitly covers both ‘direct’ and ‘indirect’ discrimination96. 

4.  Summary 

Term: engl. discrimination; dt. Diskriminierung; fr. discrimination; it. discriminazione. 

Usage: ‘Discrimination’ is established as a legal term and is codified expressly in the relevant instruments under 

international and constitutional law. Legal practice and teaching have outlined its key elements. 

Meaning: Drawing on international and constitutional law, ‘discrimination’ describes an 1aact, or the 1bfailure to 

fulfil a duty of protection, which 2results in an individual or group of individuals facing a 3disadvantage owing to 

4acharacteristics expressly listed in the relevant provisions in law or owing to 4bother socially salient 

characteristics, where that disadvantage is 5not justified by qualified grounds. 

                                                           
88  cf., for example, ECtHR of 29 April 2008, Burden and Burden v. UK, 13378/05; ECtHR of 13 November 2007, D.H. et al v. Czech 

Republic, 57325/00; ECtHR of 22 December 2009, Sejdic and Finci v. Bosnia-Herzegovina, 2799/06; ECtHR of 9 December 2010, Savez 

Crkava v. Bosnia-Herzegovina, margin note 103. 
89  For examples from legal practice cf., for example, to CESCR, General Comment No. 20 of 2 July 2009, UN doc. E/C.12/GC/20, para. 7. 
90  From the practice of the ECJ, judgment of 10 July 2008, Rs. C-54/07 (Feryn); judgment of 25 April 2013, Rs. C-81/12 (Asociaţia Accept). 
91  ECtHR of 9 June 2009, Opuz v. Turkey, 33401/02; ECtHR of 3 May 2007, 97 Members of the Gladni Congregation of Jehovah’s Witnesses 

et al. v. Georgia, 71156/01; ECtHR of 6 July 2005, Nachova v. Bulgaria, 43577/98, margin note 160 ff. = EuGRZ 32 (2005), 693; on the 

issue as a whole cf. also Naguib et al. (fn 57). 
92  cf., specifically, CESCR, General Comment No. 20 of 2 July 2009, UN doc. E/C.12/GC/20, para. 8a. 
93  cf., specifically, Committee on Economic, Social and Cultural Rights, General Comment No. 20 of 02/07/2009, UN doc. E/C.12/GC/20, 

para. 8b. 
94  CESCR, General Comment No. 20 of 02/07/2009, UN doc. E/C.12/GC/20, para. 12. 
95  A review of the relevant official documents shows that reference is made primarily to Art. 8 para. 2 FC and the corresponding wording 

used by the Federal Supreme Court. Also considered are Art. 14 ECHR, as well as Art. 2 para. 2 ICESCR and Art. 2 para. 1 ICCPR. cf., 

for example, http://www.ekr.admin.ch/themen/d169.html (accessed on 26 January 2014); and 
http://www.edi.admin.ch/frb/00505/00507/index.html?lang=de (accessed on 26 January 2014). 

96  The absence of any express ban on indirect discrimination is nonetheless criticised by international human rights bodies such as the 

ICERD. 
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 1a An act refers in particular to: speech, text, image, gestures or body language, facial expression, a 

physical effect on the body and on property, being placed at a disadvantage when attempting to conduct 

legal business, as well as  incitement to conduct such acts, incitement to neglect a duty of protection, or 

giving public notice of such acts. 

 1b In this context, a failure to fulfil a duty of protection is defined as the unlawful failure to fulfil a 

guarantor status or legal duty of protection conferred by law or contract. 

 2 This is not contingent on premeditation or recklessness, or an intent to discriminate or disadvantage. 

The key point is that the act results in such a disadvantage. 

 3 A disadvantage may be both legal and practical in nature. A legal disadvantage would be the denial or 

violation of a right. A practical disadvantage might be tangible or intangible loss or damage (e.g. 

emotional distress, stigmatisation), or lost earnings or services, which in themselves do not constitute a 

violation of rights. 

 4a Express protected characteristics include those listed explicitly in the relevant provisions of 

international and constitutional law, such as (e.g. in the context of Art. 14 ECHR) sex, race, colour, 

language, religion, political or other opinion, national or social origin, association with a national 

minority, a travelling lifestyle, and birth. 

 4b Other socially salient characteristics include, in particular, those on the basis of which the affected 

groups, or individuals with such group characteristics, face stigmatisation and/or long-term exclusion. In 

the context of Art. 14 ECHR these include, for example, age, a disability, stigmatised chronic health 

conditions (such as HIV/AIDS), and sexual orientation. 

 5 A disadvantage is not justified by qualified grounds if there is no objective reason for it or, where an 

objective reason exists, if the disadvantage appears to be inappropriate and/or unnecessary and/or 

unreasonable (i.e. the means must be proportionate to the end) in the pursuit of that objective reason. 

Ambiguities: The following, in particular, have not been decided conclusively by either legal practice or in 

teaching, or are disputed in certain respects: 

 The criteria for defining individual protected characteristics (specifically race, social status and 

disability); 

 The criteria for determining ‘new’ protected characteristics (i.e. those that are not listed explicitly). These 

might be, for example, residence status or immigration status. A particularly difficult issue here is whether 

or not an asymmetric or a symmetric concept of protection should be applied, and what qualitative and 

quantitative criteria should be considered in this regard;  

 The criteria for determining a disadvantage, especially those that are intangible (such as emotional distress 

or exclusionary discourse); 

 The criteria for a more precise benchmark for what justifies a disadvantage. For example, the differences 

between the requirements that apply to justification tests for individual protected characteristics (such as 

those that apply to sex, and those that apply to age) have not been determined in detail; 
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 The question of whether and, if so, under what, circumstances multidimensional discrimination is covered 

by the currently applicable bans on discrimination, which are based on single categories of discrimination 

– and the extent to which exhaustive and non-exhaustive lists of discrimination bans differ in this regard; 

 The question of whether and, if so, under what circumstances discrimination by association is covered by 

the currently applicable bans on discrimination (please refer to margin note 92 ff with regard to 

discrimination by association). 
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B.  Discrimination by association 

1.  Origin and academic understanding 

The term ‘discrimination by association’ grew out of legal debate in the 1970s in countries with an Anglo-Saxon 

system of law (cf. margin note 93 below). The academic community has not examined this term to date, although 

it is increasingly being discussed in practice and in the literature in connection with European Union law. Within 

the Swiss language area, ‘discrimination by association’ has been hitherto unknown in colloquial use.  

2.  Legal situation 

As far as can be discerned, the term ‘discrimination by association’ first appeared in law in the UK Race Relations 

Act of 1976, and continued to evolve in the 1970s on the basis of case law under the common law system97. 

‘Discrimination by association’ describes placing a person at a disadvantage for no objectively justifiable reason 

because a person associated with them displays a protected characteristic98. Whether or not there must be a specific 

relationship between the disadvantaged person and the person with the protected characteristic has not been 

determined conclusively, and neither have any criteria which might be used to qualify that relationship. The rulings 

in the British cases of Zarczynska v. Levy, Showboat Entertainment Centre Ltd. v. Owens and Wethersfield Ltd. v. 

Sargent the courts ruled that the fact that the plaintiffs had been dismissed for objecting to discrimination against 

customers on the basis of their skin colour or origin was sufficient to establish discrimination by association. 

Meanwhile, the European Court of Justice set the requirements somewhat higher in the case of Coleman v. Attridge 

Law: in 2008, it classified the dismissal of a female employee as direct discrimination by association because there 

was a relationship of care between her and her disabled child, required by virtue of the child's condition99. 

There have already been instances in Swiss case law in which courts have had to adjudicate on situations 

constituting discrimination by association, although they have not examined the semantic or pragmatic issues 

attached to the term100. In Federal Supreme Court judgment BGE 134 I 56, the judges found that a decision not to 

grant citizenship on the grounds that the applicant's wife wears a headscarf as a religious symbol was sufficient to 

constitute unlawful discrimination101. However, in 2010 the Federal Supreme Court ruled that the rejection of a 

citizenship application in part because the applicant's parents were poor did not constitute discrimination. In a 

                                                           
97  Zarczynska v. Levy, Industrial Case Reports 184; Showboat Entertainment Centre Ltd. v. Owens, UK Employment Appeal Tribunal 

29_83_2810 (1983); Wethersfield Ltd. v. Sargent, Industrial Case Reports 425. In these cases, the (white) plaintiffs had refused to follow 

their employer's instructions not to serve dark-skinned customers, and had therefore been dismissed. They won the appeals against their 

dismissals on the grounds of discrimination: if the reason for dismissal is another person's skin colour, the dismissal is deemed equal to 
dismissal on racial grounds, according to the court in its deliberations. 

98  De Schutter Olivier, The Prohibition of Discrimination under European Human Rights Law. Relevance for EU Racial and Employment 

Directives, prepared for the European Commission, Brussels 2005, p. 13, 19; Gerards Janneke, The Grounds of Discrimination, in: Schiek 

Dagmar/Waddington Lisa/Bell Mark, Cases Materials and Text on European Non-Discrimination Law, Hart Publishing, Oxford/Portland 
2007, 33–184, p. 169. 

99  ECJ, Coleman v. Attridge Law, case C-303/06. 
100  cf. also Naguib et al. (fn 57), section on migration. 
101  Federal Supreme Court judgment BGE 134 I 56, del. 5.2; cf. also FamPra.ch 2008, p. 353 ff. The decision can also be interpreted as 

discrimination against the complainant on the grounds of his religion. 
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further ruling, the Federal Supreme Court held that it was irrelevant that the father of a complainant was disabled 

and evidently dependent on social assistance payments, because he was not entitled to disability benefits102. 

There are other questions for legal doctrine in addition to the relationship that must exist between the disadvantaged 

person and the person with the protected characteristic for ‘discrimination by association’ to be considered at all: 

 First of all, the requirements for the benchmark for justified discrimination are still uncertain.  

 Secondly, whether or not indirect discrimination can also be covered by ‘discrimination by association’ 

has not been clarified. 

 Thirdly, the extent to which there must be a causal relationship between a de facto protected characteristic 

and a disadvantage remains unresolved. The key issue here is the extent to which the disadvantaging of a 

person on the basis of an associated person displaying a protected characteristic can be classified as 

discrimination in the sense of the definition of protection under human and basic rights. This is because 

a disadvantage which, at first glance, appears to constitute discrimination against the person who is 

affected by it directly might, upon closer examination (also) constitute discrimination against the person 

with the protected characteristic (who is affected indirectly by the disadvantage)103. For example, the 

dismissal of a carer may result in them being unable to afford all of the care that is needed, which may 

ultimately impact negatively on the care received by the person with the protected characteristic. 

However, caution must be exercised when determining whether a situation which looks initially to be 

discrimination by association actually constitutes discrimination that has arisen as a result of the 

association, or whether it is instead based on prejudice against the disadvantaged person directly owing 

to their relationship with the person with the characteristic in question. For example, a man's application 

for citizenship might be rejected owing to the fact that his wife wears a headscarf, but that rejection is 

actually based on racist and sexist prejudice against the man himself.  

3.  Practice of the Swiss authorities 

The term ‘discrimination by association’ is not used in the practice of either the FCR or the SCRA. 

4.  Summary 

Term: engl. discrimination by association; dt. Assoziationsdiskriminierung; fr. discrimination associée, it. 

discriminazione associata 

Usage: ‘Discrimination by association’ is not established as a term in international law. It is not codified expressly 

in the relevant instruments under international and constitutional law. Since the European Court of Justice ruling 

in the Coleman case, there have been isolated cases in which it has been addressed in practice and teaching. In the 

                                                           
102  Federal Supreme Court of 19 January 2010, 1D_8/2009, esp. del. 4.3. 
103  cf. Federal Supreme Court Ruling BGE 134 I 56, del. 5.2. 



The language of racism in the national and international context            2014 

25 

 

German-speaking world, the term has been adopted from Anglo-Saxon systems of law, especially British case law 

from the 1970s to the 1990s. 

Meaning: Drawing on the judgements of the European Court of Justice (the Coleman case), as well as the practice 

of UK and US courts, in our view ‘discrimination by association’ describes an 1aact or the 1bfailure to fulfil a duty 

of protection, which 2results in an individual facing a 3disadvantage that is 4not objectively justified because 5an 

associated person rather than they themselves 6displays a protected characteristic. 

 1a An act refers in particular to: speech, text, image, gestures or body language, facial expression, a 

physical effect on the body and on property, being placed at a disadvantage when attempting to conduct 

legal business, as well as incitement to conduct such acts or to neglect a duty of protection. 

 1b In this context, a failure to fulfil a duty of protection is defined as the unlawful failure to fulfil a 

guarantor status conferred by law or contract. 

 2 This is not contingent on premeditation or recklessness, or an intent to discriminate or disadvantage. 

The key point is that the act results in such a disadvantage. 

 3 A disadvantage may be both legal and practical in nature. A legal disadvantage would be the denial or 

violation of a right. A practical disadvantage might be tangible or intangible loss or damage (e.g. 

emotional distress, stigmatisation), or lost earnings or services, which in themselves do not constitute a 

violation of rights. 

 4 An objective reason is deemed to exist if the grounds for the disadvantage in themselves appear 

reasonable and take precedence over the interests of the disadvantaged person. 

 5 An individual is associated with another person if they have a legal duty of care to that person, holds 

guarantor status conferred by law or contract, or is connected with them in some other way, e.g. owing to 

a collegial relationship. 

6 These protected characteristics include, in particular, those expressly listed in the relevant provisions 

in law104 (cf. margin note 70, specifically fn 74). 

Ambiguities: Practice and teaching have not resolved the following, in particular: 

 The criteria for determining a disadvantage, especially those that are intangible, as well as where positive 

characteristics are ascribed to an individual; 

 The criteria for determining when an individual is associated with another person, where that association 

is not a legal or contractual guarantor arrangement (e.g. in a professional, leisure-related or official 

relationship, or friendship or acquaintance). 

 The criteria for determining the benchmark for justified discrimination or the presence of an objective 

reason. 

                                                           
104  e.g. Art. 2 para. 2 ICESCR, Art. 2 para. 1 ICCPR, Art. 14 ECHR, Art. 1 para. 2 FC 
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C.  ‘Racial’ discrimination 

1.  Origin and academic understanding 

As a term, ‘'racial' discrimination’ (de: Rassendiskriminierung, fr: discrimination raciale, it: discriminazione 

razziale) is the product of legal debate. It was first mentioned in the context of work to draft the United Nations 

Charter of 1945105, with the issue subsequently raised again as the non-legally-binding 1948 Universal Declaration 

of Human Rights was being developed106. A legally binding ban on 'racial' discrimination as such was then agreed 

in the negotiations on the International Convention on the Elimination of All Forms of Racial Discrimination 

(ICERD), which was adopted in 1965107.  

In German speaking countries, the term ‘'racial' discrimination’ (‘Rasse’ndiskriminierung) appears to be seldom 

used in the social, philosophical and historical sciences. Alongside ‘racism’ (‘Rassismus’), it is more common to 

hear ‘racist discrimination’ (‘rassistische Diskriminierung’)108 – a term that has recently also gained traction in a 

legal policy and academic context109. While the prevailing argument in the legal debate is (still) that the term ‘race’ 

should still be used so that discrimination can be described as such, there are those in the sociological camp who 

argue that its use risks cementing prejudice (a process referred to as ‘essentialisation’). They believe that, rather 

than on specific groups, the focus should be on the process of racialisation itself110. 

There are also increasing arguments within continental European jurisprudence against the use of the term ‘race’. 

These are based on the contention that it cannot credibly be claimed that bans on such discrimination can be 

effective only if their wording includes the term. Rather than ‘race’, proponents believe that the focus should be 

on the actual process of racialisation, bans on discrimination thus being understood as bans on stigmatisation. They 

nonetheless agree that this does not answer the question of how to treat positive discrimination, specifically in the 

form of special privilege111. The elimination of structural or de facto discrimination is one of the main reasons that 

the United States census asks respondents to state their race. Liberal and left-leaning lawyers, as well as 

sociological debate, regularly reference the systematic racist discrimination suffered by Afro-Americans 

throughout US history112, contending that racism affects specific groups and shapes the reality of their everyday 

lives across generations. These groups must therefore be named, it is argued113. Those with a background in critical 

                                                           
105  Charter of the United Nations of 26 June 1945 (SR 0.120), with reference to Art. 1 para. 3, 13 para. 1(a), 55(b), and 76(c). 
106  Universal Declaration of Human Rights, GA Res. 217A (III) of 10 December 1948, UN doc. A/810 at 71, with reference to Art. 2 para. 

1. 
107  International Convention of 21 December 1965 on the Elimination of All Forms of Racial Discrimination (SR 0.104). 
108  cf., for example, Klein Eckart (ed.), Rassische Diskriminierung – Erscheinungsformen und Bekämpfungsmöglichkeiten, Berlin 2002; 

Addy David Nii, Rassistische Diskriminierung. Internationale Verpflichtungen und nationale Herausforderungen für die 
Menschenrechtsarbeit in Deutschland, published by the German Institute for Human Rights, 3rd (current) edition, Berlin 2005. 

109  cf., for example, Addy David Nii, Rassistische Diskriminierung. Internationale Verpflichtungen und nationale Herausforderungen für die 

Menschenrechtsarbeit in Deutschland, published by the German Institute for Human Rights, Berlin 2005, available at: http://www.institut-

fuer-menschenrechte.de/uploads/tx_commerce/studie_rassistische_diskriminierung.pdf (accessed on 2 November 2013 (German)). 
110  With regard to the discussion cf., for example, Liebscher Doris/Naguib Tarek/Plümecke Tino/Remus Juana, Kritische Justiz 2/2012, 204–

218, esp. pp. 207–209, 214 f. 
111  On the issue as a whole, cf. Liebscher et al. (fn 110), esp. p. 208 f, 212 ff 
112  With regard to the complexity of the debate, specifically the distinction between race and ethnicity, cf. Haney-López, Ian F., White By 

Law: The Legal Construction of Race, 10th anniversary ed., New York Univ. Press. 2006. 
113  Barskanmaz Cengiz, ‘Rasse’ – Unwort des Antidiskriminierungsrechts, Kritische Justiz 4/2011, 382–389. 
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legal studies, in particular, content that this is the only way in which to formulate an effective affirmative action 

policy.114 .  

‘‘Racial’ discrimination’ (‘Rasse’ndiskriminierung) is also seldom used in colloquial German. Here, too, ‘racism’ 

(‘Rassismus’) and ‘racist discrimination’ (‘rassistische Diskriminierung’) are the more common terms (cf. margin 

note 24 ff.).  

2.  Legal situation 

International and constitutional law have not reached any definitive conclusion about what constitutes ‘‘racial’ 

discrimination’. Despite the definition in the ICERD, particular question marks hang over which groups are 

afforded protection, what qualifies as a process of racialisation, and the extent to which the ban on 'racial' 

discrimination represents a symmetric or asymmetric concept of protection (cf. also margin note 70). According 

to Art. 1 ICERD, “racial discrimination shall mean any distinction, exclusion, restriction or preference based on 

race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the 

recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, 

economic, social, cultural or any other field of public life”. To date, the Committee on the Elimination of Racial 

Discrimination (CERD) has discussed numerous ethnic and national groups115 which may be classified as a ‘race’. 

It has not, however, reached any conclusions as to the extent to which the Convention also covers discrimination 

on the grounds of religion. It has merely been established that forms of multidimensional religious discrimination 

relating to characteristics named in Art. 1 ICERD (race, colour, descent, or national or ethnic origin) are to be 

subsumed under ‘'racial' discrimination’116.  

While ‘colour’ is a relatively easy category to understand, others such as descent and national or ethnic origin are 

less neatly defined. This is because, pragmatically, 'racial' discrimination is concerned less with defining specific 

racial groups, and more with capturing racism as a process which disadvantages (groups of) individuals on the 

basis of a certain classification as foreign, and individual identification as of particular descent, national or ethnic 

origin (cf. also margin notes 42 and 49). This, in turn, means that racism occurs not only in connection with these 

explicitly stated groups, but also as a result of further genotypic or phenotypic (e.g. genes, hair, eye shape, height, 

build, etc.), cultural (e.g. language, custom, etc.) or religious and sociocultural (e.g. caste) characteristics. It cannot 

be ruled out that categories which do not appear at first glance to be genotypic, phenotypic or cultural in any way 

may trigger 'racial' discrimination. These include, for example, immigration status117, which does not initially 

appear to constitute a racial characteristic (cf. margin notes 44–48, and 52). Alternatively, they may serve as 

                                                           
114  Kimberlé W. Crenshaw, Framing Affirmative Action, 105 Michigan Law Review First Impressions 123 (2007); same author, Twenty 

Years of Critical Race Theory: Looking Back to Move Forward, 43 Connecticut Law Review, 1253–1352 (2011). 
115  These include, for example, travellers in the United Kingdom and Switzerland, the Roma in Bulgaria, Germany and the Czech Republic, 

Tibetans in China, Dalits in India, the Mapuche in Chile, the Chiapa in Mexico, the Blacks in Costa Rica, the Aboriginals in Australia, 

the Serbs, Croats and Albanian Muslims in the former Yugoslavia, immigrants in France and Italy, Hungarians in Romania, Turks in 
Bulgaria, or Hutus and Tutsis in Rwanda and Burundi (cf. overview in Van Boven Theo, The Concept of Discrimination in the International 

Convention, in: Kälin Walter, Das Verbot ethnisch-kultureller Diskriminierung – Verfassungs- und menschenrechtliche Aspekte, ZSR 

supplement 29, p. 11). 
116  cf. CERD, General Comment No. 32 of 24 September 2009, UN doc. CERD/C/GC/32, para. 7; or, for example, CERD, Comm. Oslo et 

al. v. Norway of 15 August 2005, UN doc. CERD/A/60/18/2005, para. 246. 
117  This refers to the categories laid down in national legislation on foreign nationals, such as the types of permit determined in the Federal 

Act of 16 December 2005 on Foreign Nationals (SR 142.20), specifically Art. 32 ff. 
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surrogates for the characteristics named in Art. 1 ICERD. In such cases, it is not the legal status that is held to be 

inferior, but the culture, origin, descent or colour of specific subgroups. Certain groups as classified by immigration 

law may also be regarded as biologistically inferior. A further degree of complexity is added by the fact that other 

protected characteristics, such as gender or a disability, might also be affected by processes of racialisation. In 

such cases it can be difficult to draw the line between discrimination on the basis of race and other phenomena 

such as discrimination on the basis of disability. One example here is the possible future selection of unborn life 

on the grounds of its value118. 

The decisions generally affect groups that are exposed to stigmatisation in the social context in question. Historical 

and social background are thus always crucial to the presence of 'racial' discrimination119. With this in mind, 

‘'racial' discrimination’ can be understood as the product of an ascribed characteristic that is typically used to 

designate a group of people who are perceived and understood to be different from – and inferior to – other groups 

owing to certain physical and/or cultural characteristics120. Bans on 'racial' discrimination address actions and 

failures to fulfil duties of protection that have the effect of disadvantaging individuals on the grounds of historically 

racialised characteristics. Here, ‘historically racialised characteristics’ describes the stigmatising construct of a 

genetic or cultural inferiority at some level because a person has, or is seen to have, a certain physical characteristic, 

or they exhibit or are seen to exhibit a certain behaviour. This construct may have been common in the past and/or 

it may be a feature of the subject's current social reality. In this context, ‘potentially racialised physical 

characteristics’ include, for example, skin colour, eye shape, hair, physical build or genetic disposition. ‘Potentially 

racialised cultural behaviours’ refers to language, origin, religion, customs and traditions, and may also cover 

factors which appear at first glance to be race-neutral, such as immigration status. ‘Potentially racialised’ means 

that not every instance of discrimination can be ascribed to a person being labelled as inferior in some way simply 

as a result of the aforementioned physical characteristics or cultural behaviours. For example, a ban on not covering 

the hair in a basketball game is not necessarily racialised, even though it is associated with the ‘hair’ characteristic. 

However, it may appear so because the ban affects those who are regarded as inferior in some way because of their 

Islamic faith. Discrimination owing to membership of a given religion may be based on a process of racialisation, 

but this is not necessarily always the case.  

In conclusion, it can be stated that discrimination owing to skin colour, origin, religion, language or similar 

characteristic is not the determining factor in the presence of 'racial' discrimination. Rather, 'racial' discrimination 

rests on a theoretical and/or practical construct of genetic or cultural inferiority, or on the justification of 

discriminatory classification and treatment on that basis, i.e. an asymmetric concept of protection. 

                                                           
118  With regard to the complexity of this definition, cf. Geulen (fn 6), esp. p. 90-119. 
119  cf. on this point Haney López Ian F. (fn112), p. 111 ff.; ECtHR case law, Abdulaziz v. The United Kingdom (GC), 9214/80 (1985) sections 

84–86; ECHR, Eastafrican Asians v. The United Kingdom, 44033/70 (1973), in: EuGRZ 1994, p. 386 ff.; where US case law is concerned 

please refer to Korematsu v. United States, 323 US 214 /1944); Johnson v. California, 543 US 499 (2005); Hernandez v. Texas, 347 US 

4375 (1954); Shaare Tefila Congregation v. Cobb, 381 US 615, 617 (1987); Saint Francis College v. Al-Khazraji, 481 US 604, 610 ff. 
(1987). 

120  cf. also Müller/Schefer (fn 71), p. 720: “The ban on 'racial' discrimination addresses actions and rules based on more or less arbitrarily 

determined characteristics which cannot be changed or can be changed only with great difficulty, such as skin colour, eye shape, or 

language and descent, and which are used to justify discriminatory classification and treatment”; paraphrased in English from Kälin 
Walter/Künzli Jörg, Universeller Menschenrechtsschutz. Der Schutz des Individuums auf globaler und regionaler Ebene, p. 365 ff.; 

Waldmann (fn 59), p. 582 f.; Michael J. Klarman, From Crow to Civil Rights, New York 2004, p. 48 ff. 
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3.  Practice of the Swiss authorities 

Domestic practice is based largely on the definition of 'racial' discrimination laid down in international and 

constitutional law121. A review of the relevant official documents indicates that, in the great majority of cases, 

reference is made to the definition laid down in Art. 1 ICERD. While racism and discrimination are defined by 

both the FCR and the SCRA, neither offers a more detailed definition of either ‘'racial' discrimination’ 

(‘Rassendiskriminierung’) or ‘racist discrimination’ (‘rassistische Diskriminierung’). 

4.  Summary 

Term: engl. 'racial' discrimination; dt. ‘Rasse’ndiskriminierung; fr. discrimination raciale; it. discriminazione 

razziale. 

Usage: ‘Racial discrimination’ is established as a legal term and is codified expressly in the relevant instruments 

under international122 and constitutional123 law. Both legal practice and teaching have been able to define the term 

to a considerable extent in general and abstract terms, but none extends beyond the definition laid down in Art. 1 

ICERD. While the large majority of practitioners concentrate on examining individual cases and avoid formulating 

an unequivocal definition, the jurisprudential literature endeavours to establish a definition by describing racism 

as a process of racialisation, or attempts to define labels such as nationality, race, origin, etc. in general and abstract 

terms. 

Meaning: Drawing on international and constitutional law, ‘'racial' discrimination’ describes an 1aact, or the 

1bfailure to fulfil a duty of protection, which 2results in an individual or group of individuals facing a 3disadvantage 

owing to characteristics set out in Art. 1 ICERD, on the grounds of other 4aphenotypic characteristics, or on the 

grounds of their actual or ascribed 4bculture, 4creligion, 4dregional or national origin or ethnic origin, 4elanguage 

or 3fcaste, thereby resulting in their being classified as inferior (i.e. it is the result of a process of racialisation). 

 1a An act refers in particular to: speech, text, image, gestures or body language, facial expression, a 

physical effect on the body and on property, being placed at a disadvantage when attempting to conduct 

legal business, as well as incitement to conduct such acts or to neglect a duty of protection. 

 1b In this context, a failure to fulfil a duty of protection is defined as the unlawful failure to fulfil a 

guarantor status conferred by law or contract. 

 2 This is not contingent on premeditation or recklessness, or an intent to discriminate or disadvantage. 

The key point is that the act results in such a disadvantage. 

 3 A disadvantage may be both legal and practical in nature. A legal disadvantage would be the denial or 

violation of a right. A practical disadvantage might be tangible or intangible loss or damage (e.g. 

                                                           
121  cf., for example http://www.ekr.admin.ch/themen/d169.html (accessed on 26 January 2014 (German)); and 

http://www.edi.admin.ch/frb/00505/00507/index.html?lang=de (accessed on 26 January 2014 (German)). 
122  e.g. Art. 1 ICERD, Art. 2 para. 2 ICESCR, Art. 2 para. 1 ICCPR, Art. 14 ECHR, Art. 8 Abs. 2 FC. 
123  Specifically Art. 8 para. 2 FC. 



The language of racism in the national and international context            2014 

30 

 

emotional distress, stigmatisation), or lost earnings or services, which in themselves do not constitute a 

violation of rights. 

 4a Phenotypic characteristics include a person's morphological characteristics (colour, hair, face shape, 

height, etc.) as well as their physiological and psychological features. 

 4b Culture includes, for example, customs, ethical outlooks, language and religion. 

 4c Religion designates an institutionally organised system of belief in guiding values that are 

transcendental in nature. These include world religions such as Christianity, Islam, Judaism, Buddhism 

and Hinduism, as well as groups whose members form only a minority. It also covers both atheism and 

agnosticism. 

 4d National and regional origin refers to geographical origin, which is generally attached to a continent, 

state and/or region. 

 4e Language covers all systems of communication using the spoken and written word, images, signing, 

facial expression and gestures. 

 4f Caste (which derives from the Portuguese casta, or race, which itself derives from the Latin castus, 

meaning pure) describes the hierarchy of social groups in India, which is based largely on religion. 

 5 For 'racial' discrimination to be established, the person concerned must be classified as inferior. This is 

the case where those concerned are regarded as having a lower status, or they are denied equal access to 

rights, because they are associated with actual or perceived mental traits on the basis of the 

aforementioned phenotypic and cultural characteristics (referred to as the process of racialisation). Here, 

the difference between ‘simple’ discrimination on the basis of language and 'racial' discrimination on the 

basis of language is that the former is not based on the person concerned being regarded as fundamentally 

inferior owing to the language they speak. In the latter case, however, language directly or indirectly 

represents an underlying characteristic (such as origin), which is regarded as inferior. Thus, the process 

of racialisation is driven in many cases by surrogate characteristics, which may vary according to the 

social context at hand.  

Ambiguities: The following, in particular, have not yet been decided conclusively by either legal practice or in 

teaching, or remain disputed: 

 The precise criteria to be used to define race as a characteristic, or criteria which define the process of 

racialisation; 

 The criteria for determining the point at which discrimination on the basis of characteristics such as 

language, religion or immigration status constitutes 'racial' discrimination. 

1  



The language of racism in the national and international context            2014 

31 

 

D.  Multiple discrimination 

1.  Origin and academic understanding 

The origins and meanings of ‘multiple discrimination’ and similar terms and surrogates cannot be established 

unequivocally. They derive from political, legal and academic criticism of hierarchical anti-discrimination 

practices and discrimination in itself, with all three strands influencing each other124. Existing emancipation 

movements gave rise to (sub)groups in order to draw attention to the neglected, unknown or deliberately 

suppressed interests of subgroups facing stigmatisation or discrimination within larger discriminated-against 

groups125. A number of disciplines have been examining the phenomenon from an academic and practical legal 

perspective since the 1970s. These approaches include, for example, critical race theory, which emerged from the 

left-wing US critical legal studies movement, and the FemCrits and LatCrits movements, which did much to shape 

the term ‘intersectionality’, in particular126. Also important in this connection are feminist sociology, which is 

included in the broadest sense in the critical sociology field in English and German-speaking academic circles, the 

cultural sciences and post-structuralist schools of thought, and academics working in the post-colonial studies field 

(cf. ‘intersectionality’, ‘interdependence’, ‘axes of inequality’, etc.)127. Yet just as key here are the theory and legal 

doctrine contributed by Anglo-Saxon and German-speaking feminist and anti-discrimination lawyers to the 

aforementioned sociological and US law-based debates. A number of terms are found recurrently in this context, 

specifically ‘multidimensionality’, ‘intersectionality’, ‘multiple discrimination’ and ‘postcategoriality’, etc.128. As 

                                                           
124  Fundamental Rights Agency FRA (ed.), Inequalities and multiple discrimination in access to and quality of healthcare, 2013, 

http://fra.euorpe.eu/sites/default/files/inequalities-discrimination-healthcare_en.pdf (accessed on 28 January 2014). 
125  For example, women in the 1970s caught between two social movements, such as the disabled movement and the women's movement, 

or the black civil rights movement and the women's movement, or the antiracist movement and the gay and lesbian movement (Jurt 

Luzia/Caplazi Alexandra, Diskriminierung, einfach – doppelt – mehrfach?, p. 29 ff.); cf. also Smith (1979/1989), cited according to 

Moraga Cherie/Anzaldua Gloria, This Bridge Called My Back. Writings by Radical Women of Color, Kitchen Table, Women of Color 
Press, New York; Mamozai Martha, Schwarze Frau, weisse Herrin. Frauenleben in deutschen Kolonien. 

126  First given a conceptual framework as a specific legal term in Crenshaw Kimberlé W., Demarginalizing the Intersection of Race and Sex: 

A Black Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, U. Chi. Legal F. 1989, p. 139 ff.; 

Harris P. Angela, Race and Essentialism in Feminist Legal Theory, 42 Stan. Law Rev. 581, p. 585 ff.; for a critical review of the debate, 
cf. Delgado Richard, Rodrigo’s Reconsideration: Intersectionality and the Future of Critical Race Theory, Iowa Law Review, Vol. 96, p. 

1247 ff.; cf. also the current interdisciplinary debate in Intersectionality: Theorizing Power, Empowering Theory, Signs, Journal of 

Women in Culture and Society, Vol. 38, No. 4, Summer 2013. 
127  cf. for example, Davis Kathy, Intersectionality as a Buzzword: A Sociology of Science Perspective on What Makes a Feminist Theory 

Successful, 9 Feminist Theory, p. 67 ff.; also Delgado Richard (fn 126), p. 1260, fn 65; Knapp Gudrun-Axeli/Wetterer Angelika (eds.), 

Achsen der Ungleichheit. With regard to the relationship between class, gender and ethnicity; Rommelspacher Birgit, Intersektionalität. 

Über die Wechselwirkung von Machtverhältnissen; Walgenbach Katharina/Dietze Gabriele/Hornscheidt Antje/Palm Kerstin, Gender als 
interdependente Kategorie. Neue Perspektiven auf Intersektionalität, Diversität und Heterogenität, Opladen 2007; same authors, 

Intersektionaliät, Bildung und Sozialisation (to be published soon); Cooper Davina, Challenging Diversity. Rethinking Equality and the 

Value of Difference; McCall Leslie, The Complexity of Intersectionality, Signs, Vol. 30, No. 3, p. 1771 ff.; Morris Jenny, Encounters 
with Strangers Feminism and Disability; Rademacher Claudia/Wiechens Peter (eds.), Ge-schlecht, Ethnizität, Klasse. Zur sozialen 

Konstruktion von Hierarchie und Differenz; Yuval-Davis Nira, Geschlecht und Nation; Spivak Gayatri Chakravorty, Can the Subaltern 
Speak?, 1990. 

128  Baer et al. (fn 69), Berlin 2010; Gerards (97), p. 171 ff.; Grabham Emily/Cooper Davina/Krishnadas Jane/Herman Didi (eds.), 

Intersectionality and beyond: law, power and the politics of location, Oxford 2009; Hannet Sarah, Equality at the Intersections: The 

Legislative and Judicial Failure to Tackle Multiple Discrimination, 23 OJLS 68; Holzleithner Elisabeth, Zur Hierarchisierung von 
Diskriminierungsdimensionen, speech at the ‘Diskriminierung: einfach – doppelt – mehrfach?’ conference, Olten 2008; Jurt 

Luzia/Caplazi Alexandra, Diskriminierung: einfach – doppelt - mehrfach?, in: Federal Commission Against Racism FCAR (ed.), Tangram 

23, p. 29 ff.; Matsuda Mari, When the first quail calls: multiple consciousness as jurisprudential method, Women’s Right’s Law Reporter, 
Vol.. 14, p. 297 ff.; same author, Beside my sister, facing the enemy: legal theory out of coalition, Stanford Law Review, Vol. 43, p. 1183 

ff.; Schiek Dagmar/Lawson Anna (eds.), European Union Non-discrimination Law and Intersectionality – Investigating the Triangle of 

Racial, Gender and Disability Discrimination, Ashgate; Solanke Iyiola, Stigma: Limiting Principle Allowing Multiple-Consciousness in 
Anti-Discrimination Law?, in: Schiek Dagmar/Chege Victoria (eds.), European Union Non-Discrimination Law. Comparative 

Perspectives on Multidimensional Equality Law, London/New York, p. 115 ff.; Squires Judith, Intersecting Inequalities: Britain’s 
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a lowest common denominator, ‘multiple discrimination’ describes a phenomenon that covers discrimination on 

the grounds of several protected characteristics. The concept of multiple discrimination was discussed in depth for 

the first time at the World Conference Against Racism in Durban129, having been explicitly tabled and supported 

first and foremost by the participating nations of Chile, Ecuador, Guatemala, Canada and Mexico (also on behalf 

of the states of Latin America and the Caribbean)130.  

The debate surrounding the problem of ‘multiple discrimination’ is currently being shaped in particular by German 

and French-speaking sociologists, as well as those from countries with Anglo-Saxon systems of law. Specifically, 

these are feminist schools of the cultural sciences and post-structuralist movements, as well as lawyers from a 

range of EU states who specialise in anti-discrimination law.  The ways in which acquired status characteristics 

(physical features, religion) as well as those that are ascribed (such as race, ethnicity, gender, etc.) interact with 

each other are understood either as intersectionalities131 or as interdependencies. The concept of intersectionality 

looks at discrimination “as an intertwined matrix of socially structured repressions and inequalities” at a specific 

point in time in a specific setting132 in which two dimensions of discrimination meet at an ‘intersection’. Meanwhile 

the interdependent categories approach focuses on the way in which the elements of identity are interlaced from 

the start, i.e. it regards categories of discrimination as interwoven from the very outset, always influencing each 

other dynamically in space and time. It describes a fluidity of identity which never halts at a specific intersection133. 

To us, however, only the concept of intersectionality would seem useful from the legal perspective, as intervention 

under (anti-discrimination) law requires inequality to be determined at a specific point in time. 

2.  Legal situation 

Despite numerous potential cases134, ‘multiple discrimination’ is not handled explicitly under that particular term 

in the practices of international bodies and the Swiss Federal Supreme Court. Rather, it is often treated as a single 

category of discrimination, or at best as a plurality of individual categories135. By contrast, discrimination on the 

                                                           
Equality Review, International Feminist Journal of Politics, 11 (4), p. 496 ff.; Tobler Christa, Gender, Behinderung, ‘Rasse’. Komplexität 
von Konstellationen, speech at the ‘Diskriminierung: einfach – doppelt – mehrfach?’ conference, Olten 2008; Naguib Tarek, 

Mehrdimensionalität im schweizerischen Antidiskriminierungsrecht: Eine _ Leerstelle (to be published soon); same author, 

Mehrfachdiskriminierung: Analysekategorie im Diskriminierungsschutzrecht, SJZ 106; same author, Mehrdimensionale 
Diskriminierung; same author, Grounds of Discrimination: A Dilemma, speech at the ‘Discrimination and Difference. Interdisciplinary 

Symposium’ at the Freie Universität Berlin, 14 June 2012; Liebscher et al. (fn 111); Waldmann (fn 59), p. 391 ff.; Pärli, 

Mehrfachdiskriminierung: In der schweizerischen Lehre und Praxis noch kein Thema, p. 45 ff.; Makkonen Timo, Multiple, Compound 
and Intersectional Discrimination: Bringing the Experiences of the Most Marginalized to the Force, Institute for Human Rights Åbo 

Akademi University. 
129  World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance. Declaration, para. 14, 49, 79, 104(c), 

172, 212; Report of the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance, UN doc. 
A/CONF.189/12; cf. also Pillai Charles, Declaration and Programme of Action: As Adopted at Kingsmead Cricket Stadium, Durban, 

South Africa, 3 September 2001, Johannesburg: World Conference Against Racism, NGO Forum Secretariat. 
130  Statement of the representative of Canada, adoption of the final document and the report of the conference, UN doc. A/CONF.189/12, 

para. 5, 6, 8, 25. 
131  cf., for example Knapp (fn 127), Rommelspacher (fn 127); Walgenbach et al. (fn 127); same authors., Intersektionalität, Bildung und 

Sozialisation (to be published soon); Cooper (fn 127), p. 1771 ff.; Morris (fn 127); Yuval-Davis (fn 127). 
132  cf., for example Knapp (fn 127); Rommelspacher (fn 127). 
133  cf., Walgenbach et al. (fn 127).  
134  cf. for example, among the judgments of the ECtHR: R.K. v. Czech Republic, 7883/08, judgment of 27 November 2012; Ferenčika v. 

Czech Republic, 21826/10, judgment of 30 August2011; I.G. and others v. Slovakia, 15966/04, judgment of 13 November 2012; V.C. v. 
Slovakia, 18968/07, judgment of 8 November 2011; N.B. v. Slovakia, 29518/10, judgment of 12 June 2012. 

135  Unlike multidimensionality or intersectionality, an approach based on a number of categories always examines discrimination in relation 

to a number of dimensions, but analyses each dimension independently of the others, rather than as an interacting whole. 
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basis of several protected characteristics has been included in instruments under international law, in the practice 

and teaching of human rights law, as well as in soft law (e.g. the Durban Conference) ever since the United Nations 

was founded and the Universal Declaration of Human Rights was adopted. Combating this form of discrimination 

is mentioned as a specific challenge for protection against discrimination as a human right. There are also frequent 

references to the particular vulnerability to discrimination of specific subgroups, such as women and children 

(“women, especially women from the most vulnerable sectors of society such as women of African descent136”, 

“Roma women137”, “women with mental disabilities138”)139. The phenomenon is also described as having a “unique 

and specific impact on” single-category discrimination against specific groups – such as women, children, people 

with disabilities, girls140, older women, etc.141 – depending on the particular context142. Discrimination affects 

different groups “in a different way ... and to a different degree”, 143 or “is linked with other factors such as race, 

ethnicity, religion or belief, health status, age, class, caste, and sexual orientation and gender identity”144. The 

problem of multi-dimensional impact also comes to light in references to interdependence, and in its association 

with other human rights, such as freedom of religion, respect for personal culture, the right to family life and the 

right to have a sign language interpreter. 

The UN Committee on the Elimination of Racial Discrimination (CERD) also describes the phenomenon of multi-

dimensional 'racial' discrimination. Indeed, CERD has recognised “the importance of the interface between race 

and religion”, and stated “[that] it would be competent to consider a claim of ‘double discrimination’ on the basis 

of religion and another ground specifically provided for in article 1”145. This example shows that a meticulous 

distinction between one-dimensional and multi-dimensional discrimination affects the applicability of those 

human rights conventions which take a single-axis approach. According to CERD, for religious discrimination to 

fall within the scope of the ICERD, it would have to be based on more than “religion alone”. Thus, refusing to 

employ a Protestant woman as a cleaner in a Catholic church on the grounds that employees must be of the Catholic 

faith would not constitute 'racial' discrimination, but might constitute discrimination on the basis of religion. By 

contrast, refusing to employ a Muslim man because the potential employer perceives there to be problems with 

the Muslim culture would constitute 'racial' discrimination.  

                                                           
136  CEDAW, Communication no. 17/2008 of 25 July 2011, UN doc. CEDAW/C/49/D/17, para. 3.2, 3.16, 4.7, 5.3, 5.5, 7.4, 7.7; cf. also the 

Durban Conference Declaration (fn 129) para. 212. 
137  CEDAW, Concluding Observations of 22 October 2010, 4th and 5th reports of the Czech Republic, UN doc. CEDAW/C/CZE/5, para. 

28, 34, 38 f., 42 f. 
138  CEDAW, Concluding Observations of 5 February 2010, 6th and 7th reports of Ukraine, UN doc. CEDAW/C/UKR/7. 
139  CERD, General Recommendation no. 31, UN doc. CERD/A/60/18, Introductory Remarks, para. 25, 27, 29, 39; CERD, General 

Recommendation no. 30 of 1 October 2004, UN doc. CERD/C/64/Misc.11/rev.3, para. 8; CERD, General Recommendation no. 29 of 1 

November 2002, UN doc. A/57/18, esp. para. 42 ff; CERD, General Recommendation no. 25 of 20 March 2000, UN doc. A/55/18, annex 
V., para. 2, 28. 

140  CERD, General Recommendation no. 25 of 20 March 2000, UN doc. A/55/18, annex V, para. 26. 
141  For examples from legal practice please refer, for example, to CERD, General Recommendation no. 34 of 3 October 2011, UN doc. 

CERD/C/GC/34, para. 22; CERD, General Recommendation no. 25 of 20 March 2000, UN doc. A/55/18, annex V, para. 1; CERD, 

General Recommendation no. 31, UN doc. CERD/A/60/18, introductory remarks, para. 39. 
142  CERD, General Recommendation no. 31, UN doc. CERD/A/60/18, para. 5(g). 
143  CERD, General Recommendation no. 25 of 20 March 2000, UN doc. A/55/18, annex V, para. 12. 
144  CEDAW, cited in Fundamental Rights Agency FRA (ed.), Inequalities and multiple discrimination in access to and quality of healthcare, 

2013, http://fra.euorpe.eu/sites/default/files/inequalities-discrimination-healthcare_en.pdf (accessed on 27 September 2013), page 23. 
145  CERD, Opin. P.S.N. v. Denmark of 8 August 2007, UN doc. CERD/C/71/D/36/2006; cf. also CERD, Opin. A.W.R.A.P. v. Denmark of 8 

August 2007, UN doc. CERD/C/71/D/37/2006. 
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Attempts to define ‘multidimensional oppression’ and ‘special vulnerability’ more closely in legal terminology 

are a more recent development, initiated in 1989 by US lawyer KIMBERLÉ W. CRENSHAW146. As an attorney, she 

regularly faced difficulties arguing discrimination cases, and recognised the need for a shift in perspective away 

from the single-axis approach. To date, however, it has not (yet) been possible to develop any generally accepted 

understanding of ‘multiple discrimination’147 – whether the term itself or its semantic content. With the exception 

of the CRPD, in which it is restricted to women and children148, ‘multiple discrimination’ is mentioned in neither 

universal nor regional human rights instruments149. The corresponding rules are found only in soft law instruments 

under international law or official documents which do not constitute soft law150, as well as in isolated national 

instruments151. This lack of coherence with regard to the form of the term is evident in both practice152 and teaching. 

There are differences not only between authors and bodies (courts, committees, commissions), but also within the 

same bodies, and sometimes in how the term is used by the same author. The most common terms are ‘multiple 

discrimination’153, ‘multiple forms of discrimination’154, ‘double discrimination’155, ‘combined discrimination’156, 

‘dual characteristics’157, ‘a combination of two relevant protected characteristics’158, ‘multiple and aggravated 

                                                           
146  Crenshaw (fn 126); on the origins and history of the term ‘intersectionality’, cf. Crenshaw Kimberlé/McCall Leslie, Intersectionality: 

Theorizing Power, Empowering Theory, Summer 2013, vol. 38, no. 4. 
147  Fundamental Rights Agency FRA (ed.), Inequalities and multiple discrimination in access to and quality of healthcare, 2013, 

http://fra.euorpe.eu/sites/default/files/inequalities-discrimination-healthcare_en.pdf (accessed on 27 September 2013), page 19. 
148  “States Parties recognise that women and girls with disabilities are subject to multiple discrimination (...)” (Art. 6). “(...) Concerned about  

the  difficult  conditions  faced  by  persons  with disabilities who are subject to multiple or aggravated forms of discrimination on the 

basis of race, colour, sex, language, religion, political or other opinion, national, ethnic, indigenous or social origin, property, birth, age 
or other status (...)”   (Preamble); Hendriks A. C. (2010), p. 7-27. 

149  Fundamental Rights Agency FRA (ed.), Inequalities and multiple discrimination in access to and quality of healthcare, 2013, 

http://fra.euorpe.eu/sites/default/files/inequalities-discrimination-healthcare_en.pdf (accessed on 27 September 2013), p. 22 ff., p. 24; for 

an analysis of the practice of the ECtHR up to 2011, cf. for example Fundamental Rights Agency FRA (ed.), Handbook of European non-
discrimination law, 2011. 

150  At the EU law level, cf. for example, Decision No. 771/2006/EC of the European Parliament and the Council of 17 May 2006 establishing 

the European Year of Equal Opportunities for All (2007) – towards a just society; FRA Multi-annual Framework 2008; Commission 

Decision of 20 January 2006 establishing a high-level advisory group on social integration of ethnic minorities and their full participation 
in the labour market (2006/33/EC); Council Decision of 3 December 2001 on the European Year of People with Disabilities 2003 

(2001/903/EC); Council Decision of 20 December 2000 establishing a Programme relating to the Community framework strategy on 

gender equality 2001-2005 (2001/51/EC); Council Decision of 27 November 2000 establishing a Community action programme to 
combat discrimination 2001-2006 (2000/750/EC); Durban Conference Declaration (fn 130), para. 14, 49, 79, 104(c), 172,  212. 

151  Such as in Bulgaria, Germany, Greece, Italy and Romania (cf. Fundamental Rights Agency FRA (ed.), Inequalities and multiple 

discrimination in access to and quality of healthcare, 2013, http://fra.euorpe.eu/sites/default/files/inequalities-discrimination-

healthcare_en.pdf (accessed on 27 September 2013), p. 22 ff., p. 25 ff. 
152  cf., for example, national case law: Austrian Equal Treatment Commission (Gleichbehandlungskommission, GBK), GBK I/166/09-M; 

I/140/08; I/175/09-M; I/161/08-M; I/155/08-M; I/85/07-M; II/79/09; II/95/05; I/185/09; II/44/07; II/95/05; I/185/09; I/101/07-M; 

I/166/09-M; I/03-07-M; I/150/08-M; I/126/08-M; Supreme Court of the Czech Republic, Nejvyśśí soud ČR, Ing. M Čauševič v. Pražská 

teplárenská a.s., case no. 21 Cdo 246/2009, judgment of 11 November 2009; Italy, Corte Constituzionale, case no. 252/2001, judgment 
of 5 July 2001; Sweden, Labour Court (Arbetsdomstolen), A237/07, case no. 11/09, 21 February 2009; case no. 91/10, judgment of 15 

December 2010; A62/10, case no. 13/11, judgment of 16 February 2011; A68/10, case no. 19/11, judgment of 23 February 2011; UK 

employment tribunal, Miriam O´Reilly v. British Broadcasting Corporation, case no. 2200423/2010, judgment of 11 January 2011; 

England and Wales Court of Appeal (Civil Division), Bahl v. The Law Society, IRLR 799, judgment of 30 July 2004. 
153  For examples from legal practice cf., for example, CEDAW, General Recommendation no. 27 of 16 December 2010, UN doc. 

CEDAW/C/GS/27, para. 1, 2; CESCR, General Comment of 2 July 2009, UN doc. E/C.12/GC/20, para 17; CERD, General 
Recommendation of 29 September 2009, UN doc. CERD/C/GC733, Preamble; CERD, General Recommendation No. 32 of 24 September 

2009, UN doc. CERD/C/GC/32, para. 7; CERD, General Recommendation no. 34 of 3 October 2011, UN doc. CERD/C/GC/34, para. 23; 

CERD, General Recommendation no. 31 of 3 October 2005, UN doc. A/60/18(SUPP), para. 460 ff., Preamble; CERD, General 
Recommendation No. 30 of 1 October 2004, UN doc. A/59/18, para. 8; CERD, General Recommendation no. 29 of 1 November 2002, 

UN doc. A/57/18(SUPP), para. 11; cf. also Durban Conference Declaration (fn 129), para. 14; for examples from teaching, cf. for example 

Naguib Tarek, Mehrfachdiskriminierung: Analysekategorie im Diskriminierungsschutzrecht, SJZ 106 (2010) no. 10, 233-243. 
154  For examples from legal practice cf., for example, CEDAW, General Recommendation no. 27 of 16 December 2010, UN doc. 

CEDAW/C/GC/27, para. 2; 
155  For examples from legal practice please refer, for example, to CERD, General Recommendation no. 32 of 24 September 2009, UN doc. 

CERD/C/GC/32, para. 7 
156  Section 14, UK Equality Act 2010 (not in force). 
157  Section 14, UK Equality Act 2010 (not in force). 
158  Section 14(1), UK Equality Act 2010 (not in force). 
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forms of discrimination’159, ‘forms of discrimination based on additional grounds’160, ‘discrimination on one or 

more grounds’161, ‘intersectionality’162, and ‘multidimensional discrimination’163 164.  

While one academic school of thought divides multidimensional discrimination into further subtypes, others reject 

any further systematic subdivision by arguing that each type of discrimination is unique in itself. Proponents of 

the latter approach use the terms ‘intersectionality’ or ‘multidimensional discrimination’. Members of the former, 

meanwhile, generally break multidimensional forms of discrimination down into the ‘multiple’ (or 'added’), 

‘compound’ and ‘intersectional’ subtypes. ‘Multiple discrimination’ (or ‘added discrimination’) refers to “a 

situation in which one person suffers from discrimination on several grounds, but in a manner in which 

discrimination takes place on one ground at a time”. An example here would be the refusal of entry to a club on 

the grounds of both Roma origin and a disability. ‘Compound discrimination’ describes “a situation in which 

several grounds of discrimination add to each other at one particular instance, which creates an added burden”165. 

An example here would be a lower starting salary in many instances because the employee is female and suffers 

from impaired mobility. In the case of intersectional discrimination, there is an interplay between protected 

characteristics in a way that impacts on a very specific way on the person concerned. In other words, it is not the 

individual protected characteristics in themselves that result in discrimination, but rather the sum of their parts166. 

One example here would be a woman in a hijab being refused citizenship. 

The meaning of ‘multiple discrimination’ at the operational level, and its usefulness in legal theory and doctrine, 

remain largely unestablished. Currently in circulation is the theory – neither empirically tested nor conclusively 

debated – that the view of discrimination as a single-category problem must be broadened to become an 

intersectional perspective, in order to be able to recognise and accurately designate (new forms of) discrimination, 

and thus do justice to the standpoint of those affected by it. This is crucial if it is to be possible for discrimination 

                                                           
159  “(...) Concerned about  the  difficult  conditions  faced  by  persons  with disabilities who are subject to multiple or aggravated forms of 

discrimination on the basis of race, colour, sex, language, religion, political or other opinion, national, ethnic, indigenous or social origin, 

property, birth, age or other status (...)” (CRPD, Preamble) 
160  CERD, General Recommendation no. 25 of 20 March 2000, UN doc. A/HRC/18/5, para. 12. 
161  South African Constitution Bill of Rights (Art. 9(3)). 
162  For examples from legal practice please refer, for example, to CEDAW, General Recommendation no. 28 of 16 December 2010, UN doc. 

CEDAW/C/GC/28, para. 18; CERD, General Recommendation no. 32 of 24 September 2009, UN doc. CERD/C/GC/32, para. 7. 
163  For examples from legal practice cf., for example, CEDAW, General Recommendation no. 27 of 16 December 2010, UN doc. 

CEDAW/C/GS/27, margin note 13, 31; 
164  For examples from teaching cf., in particular Baer/Bittner/Göttsche (fn 128), p. 24 ff.; Naguib (fn 153). 
165  cf. also CERD, General Recommendation No. 25 of 1 October 2000, UN doc. A/HRC/18/5, para. 12. 
166  On this point, cf. for example the following from the practice of the South African Constitutional Court Brink v. Kithshoff (1996) (4) SA 

197 (CC), para. 4; National Coalition for Gay and Lesbian Equality and Another v. Minister of Justice and Others (1998) (12) BCLR 

1517, para. 113; Haksen v. Lane (1997), para. 49: “There is often a complex relationship between these grounds. In some cases they relate 
to immutable biological attributes or characteristics, in some to the associational life of humans, in some to the intellectual, expressive 

and religious dimension of humanity and in some cases to a combination of one or more of these features. The temptation to force them 

into neatly self-contained categories should be resisted. Section 8(2) seeks to prevent the unequal treatment of people based on such 
criteria which may, amongst other things, result in the construction of patterns of disadvantage such as has occured only too visibly in 

our history; p. 30, relating to the practice of the Canadian Supreme Court in R. v. Turpin (1989) 1 S.C.R. 1296: “The court reiterated the 
importance of determining what constitutes an analogous ground by examining not only the context of the law subject to the claim but 

also the ´contexts of the place of the group in the entire social, political and legal fabric of our society´”; Canada (Attorney General) v. 

Mossop (1993) 1 S.C.R. 554, 645-646: “It is increasingly recognized that categories of discrimination may overlap, and that individuals 
may suffer historical exclusion on the basis of both race and gender, age and physical handicap, or some other combination. The situation 

of individuals who confront multiple grounds of disadvantage is particularly complex. (...) Categorizing such discrimination as primarily 

racially-oriented, or primarily gender-oriented, misconceives the reality of discrimination as it is experienced by individuals. 
Discrimination may be experienced on many grounds, and where this is the case, it is not really meaningful to assert that it is one or the 

other. It may be more realistic to recognize that both forms of discrimination may be present and intersect; Ibachicio J., speaking for the 

court in Law v. Canada (Minister of Employment and Immigration) (1999) 1 S.C.R. 497: “There is no reason in principle, therefore, why 
a discrimination claim positing at intersection of grounds cannot be understood as analogous to, or as a synthesis of, the grounds listed in 

p. 15 (1) (para 94).”  
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to be subject to criminal complaint, proven and adequately punished under current, category-based anti-

discrimination law167. This is the only way to ensure that those affected by discrimination are able effectively to 

mobilise legal protections, and that bans on discrimination in international and constitutional law actually target 

those groups which, to date, have been fully or partially ignored by the category-based approach. The multi-

dimensional view of discrimination is also important in shaping special measures, specifically in targeting them 

more closely168, and thus taking greater account of the principle of proportionality169.  

In view of the difficulties involved, it is unsurprising that those authorities applying the law, and the courts in 

particular, are not examining the phenomenon of multiple discrimination in any depth.  

3.  Practice of the Swiss authorities 

The domestic practices of the FCR and the SCRA are rooted in both legal and sociological concepts of multiple 

discrimination. A wide range of terms are used and also explained in these bodies’ publications. These terms 

include ‘multiple discrimination’ (Mehrfachdiskriminierung), ‘added discrimination’ (additive 

Diskriminierung),’compound discrimination’ (verstärkende Diskriminierung) and ‘intersectionality’ 

(Intersektionalität). ‘Multiple discrimination’ and ‘intersectionality’ occur with particular frequency. On its 

website, which is available in German, French and Italian, the FCR describes multiple discrimination as “the 

unequal treatment of a person on the grounds of several characteristics”170. Such characteristics might, for example, 

be gender, colour, social situation, religion, sexual orientation, or some form of disability. Multiple discrimination 

is described as a particularly intractable form of inequality that is rendered difficult to combat by its complex 

nature. It can have a cumulative negative effect. In June 2009, the FCR dedicated a specific publication to the topic 

of multiple discrimination. It contained a range of papers from theorists and practitioners, without actually itself 

arriving at a definition of the term171. 

4.  Summary 

Term: engl. multiple discrimination; dt. Mehrfachdiskriminierung; fr. discrimination multiple; it. discriminazione 

multipla. 

Usage: As a phenomenon, ‘multiple discrimination’ has been the subject of considerable international debate ever 

since the foundation of the United Nations, but it has not yet become established as a legal concept. ‘Multiple 

discrimination’ as a concept is not expressly codified in the relevant instruments of international and constitutional 

law, but the phenomenon is frequently referred to in soft law with a variety of expressions in addition to ‘multiple 

                                                           
167  For a critical perspective, cf. Delgado (fn 127), p. 1274. 
168  cf. for example, CERD, General Recommendation No. 32 of 24 September 2009, UN doc. CERD/C/GC/32; para. 17; CERD, General 

Recommendation no. 25 of 20 March 2000, UN doc. A/HRC/18/5, para. 24, 28, 38, 39; CERD, General Recommendation no. 29 of 1 
November 2002, UN Doc A/57/18(SUPP), para. 11; CERD, General Recommendation no. 30 of 1 October 2004, UN doc. A/59/18, para. 

8; CERD, General Recommendation no. 31, UN doc. A/60/18(SUPP) para. 5(g), 25. 
169  CERD, General Recommendation no. 25 of 20 March 2000, UN doc. A/HRC/18/5, para. 24, 39. 
170  cf. www.ekr.admin.ch/themen/d170p.html (accessed on 27 January 2014). 
171  FCR, Mehrfachdiskriminierung, in Tangram no. 23, Bern 2009. 
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discrimination’ and ‘intersectionality’. Such usage increased in particular following the UN’s World Conference 

Against Racism in 2001. Practitioners and academics are also increasingly writing and speaking about the 

phenomenon using a range of signifiers, and are endeavouring clearly to establish its semantic aspects as a concept 

in legal theory, as well as its pragmatic significance in the actual practice of law. There has also been a rise in the 

number of states including the concept specifically in their anti-discrimination and equality legislation.  

Meaning: Drawing on international law, and soft law in particular, in our view ‘multiple discrimination’ describes 

an 1aact or the 1bfailure to fulfil a duty of protection which 2results in an individual or group of individuals facing 

a 3disadvantage 4owing to the interplay of at least two protected characteristics, where 5that disadvantage is not 

justified by qualified grounds. 

 1a An act refers in particular to: speech, text, image, gestures or body language, facial expression, a 

physical effect on the body and on property, being placed at a disadvantage when attempting to conduct 

legal business, as well as incitement to conduct such acts or to neglect a duty of protection. 

 1b In this context, a failure to fulfil a duty of protection is defined as the unlawful failure to fulfil a 

guarantor status conferred by law or contract. 

 2 This is not contingent on premeditation or recklessness, or an intent to discriminate or disadvantage. 

The key point is that the act results in such a disadvantage. 

 3 A disadvantage may be both legal and practical in nature. A legal disadvantage would be the denial or 

violation of a right. A practical disadvantage might be tangible or intangible loss or damage (e.g. 

emotional distress, stigmatisation), or lost earnings or services, which in themselves do not constitute a 

violation of rights. 

 4 There is an interplay of at least two protected characteristics where either several protected 

characteristics are the cause of the disadvantage and they represent an ‘added burden’ of disadvantage 

either qualitatively or quantitively, or the dimensions of discrimination interact with each other in such a 

way which in itself affects the person concerned in a specific way at a specific point in time. In other 

words, the dimensions of discrimination concerned are only (co-)responsible for the discrimination in the 

way in which they interact with each other , but not independently. This is described as intersectionality. 

 5 A disadvantage is not justified by qualified grounds if there is no objective reason for it or, where an 

objective reason exists, if the disadvantage appears to be inappropriate and/or unnecessary and/or 

unreasonable (i.e. the means must be proportionate to the end) in the pursuit of that objective reason. 

 

Ambiguities: Practice and teaching have not resolved the following, in particular: 

 The extent to which, from the practical legal perspective, it is necessary to subdivide multiple 

discrimination into subtypes such as added, compound and intersectional discrimination. 

 The criteria for determining the benchmark for justified discrimination where a multi-dimensional 

disadvantage has been established; 
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 The significance in practice of multiple discrimination with regard to key jurisprudential questions such 

as objective scope, causality, justification criteria, legal consequences, and proof; 

 The question of legal consequences where multi-dimensional discrimination has been established. 
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4. ‘Phobias’: xenophobia, etc. 

A.  Xenophobia 

1.  Origin and academic understanding 

Etymologically, ‘xenophobia’ originates from the Greek xénos (foreign) and phobia (fear)172. German sociological 

terminology often also uses Fremdenfeindlichkeit173 (‘hostility towards foreigners’) and colloquially also 

Fremdenangst (‘fear of foreigners’) in addition to Xenophobie, as a direct translation174. One of the first official 

definitions of ‘xenophobia’ is found in the 8th edition of the dictionary of the ACADÉMIE FRANÇAISE, published in 

1935. Here it is described (in translation) as a “state of mind, a feeling expressed by those who are xenophobic”. 

In other words, an emotional state which the Canadian GRAND DICTIONNAIRE TERMINOLOGIQUE DE L’OFFICE 

QUÉBÉCOIS DE LA LANGUE FRANÇAISE states is a prejudice against foreigners based on stereotypes and unfounded 

generalisations that have arisen as the product of rumour, misunderstanding and differing customs175. Meanwhile, 

the OXFORD ENGLISH DICTIONARY describes a “deep-rooted, irrational hatred towards foreigners”. A broader 

definition – as far as the subjects of prejudice or even hostility are concerned – is contained in WEBSTER’S NEW 

UNIVERSAL UNABRIDGED DICTIONARY, which describes xenophobia as an “unreasonable fear or hatred of the 

unfamiliar”. As such, it may potentially affect everyone who is perceived as unfamiliar, not simply those regarded 

as foreign because they originate from outside of the local, ‘domestic’ culture. These definitions are not primarily 

academic in nature, but they reveal a key difference between approaches. While one fundamental school of thought 

understands xenophobia as a feeling of fear or hostility which manifests itself against those thought to be foreign 

or culturally different, the other movement considers the foreign person themselves as the potential subject of 

xenophobia176. 

The common thread through approaches from the social psychology perspective is that ‘xenophobia’ is regarded 

as a form of exclusion that is based on normative constructs of ‘us’ and 'them’. It results in those who do not 

conform to the ‘us’ norms being excluded. NORA RÄTHZEL talks about ‘rebellious self-subordination’ as a 

phenomenon in which opposition to social exclusion is aimed at an uninvolved third party as a scapegoat that is 

other, or foreign177. People are perceived to be foreign because, according to the explicit or implicit social rules of 

the in-group, they are not (permitted to be) part of that particular in-group. Thus, according to IRENÄUS EIBL-

                                                           
172  The term is thought to have been used for the first time in Paris in 1901, by Roman Monsieur Bergeret. It was given an entry in the 

Nouveau Larousse dictionary in 1906. (La Base Historique du Vocabulaire Français (BHVF): ‘Xenophobe’); cf. also Benda Julien, La 

trahison des clercs, Calman Levy 1927, p. 69; Dictionnaire de l’Académie Française, 8th edition, 1935-1942; also used in connection 
with the Dreyfus Affair – an antisemitic miscarriage of justice which was termed “misoxènes, xénophobe, xénoctones et xénophages (...)”. 

173  Geenen Elke M., Soziologie des Fremden, Opladen 2002; Kleinert Corinna, Fremdenfeindlichkeit: Einstellungen junger Deutscher zu 

Migranten, Opladen 2004, p. 2 ff.; Weins Cornelia, Fremdenfeindliche Vorurteile in den Staaten der EU, 2004. 
174  German-speaking academics frequently distinguish between the 'fear’ and ‘hostility’ aspects of these terms (cf., for example, the overview 

in Terkessidis Mark, Die Banalität des Rassismus. Migranten zweiter Generation entwickeln eine neue Perspektive, Bielefeld 2004, p. 53 
ff.). 

175  Original French: “Préjugé dévavorable à l’égard des étrangers. Note: La xénophobie est fondée sur des stéréotypes, généralisations sans 

fondement, nées de rumeurs, d’incompréhensions, de moeurs différentes”. 
176  cf. for example, Terkessidis (fn 174), p. 53 ff. 
177  Räthzel Nora, in: Kalpaka Annita/Räthzel Nora (eds.), Die Schwierigkeit, nicht rassistisch zu sein, Cologne 1994. 
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EIBESFELDT, ‘xenophobia’ emerges as an anthropological necessity to maintain a stabilising group norm178. 

According to GUIDO BOLAFFI, xenophobia is also associated with the fear of identity loss. This fear manifests itself 

as xenophobia in particular when the need for stability is shaken and our assumptions about the world can no 

longer be taken for granted. Here, identity is closely bound up with the group to which a person feels they belong, 

and to which they are identified as belonging according to the norms of that group179.  

There is also controversy within the social science field about whether ‘xenophobia’ is primarily directed against 

groups of foreign nationals, or rather, in the sense of the HAMBURG INSTITUTE FOR SOCIAL RESEARCH, no longer 

only at people with a different nationality status, but mainly at people with certain social characteristics. This also 

includes individuals who do not (wish to), or cannot, conform to the in-group norms in a way that is accepted by 

that (those) in-group (norms)180. In the German-speaking world, a distinction is drawn between ‘xenophobia’ per 

se, and the term ‘Fremdenfeindlichkeit’ which, as mentioned above, translates as ‘hostility towards foreigners’. 

While the prevailing view is that ‘xenophobia’ is directed against foreign nationals, there is dispute about the 

definition of ‘Fremdenfeindlichkeit’. The term is often used to describe hostility to 'foreigners’, whether or not 

they are actually foreign nationals in the legal sense, or simply perceived as foreign because they are recognised 

as belonging to a different ‘race’ or culture. Meanwhile VALLUY also describes ‘xenophobia’ as being directed 

against the foreign (‘l’étranger’), as “all speech and action intended unjustifiably to designate the foreign as a 

problem, a risk or a threat to the host society, and separate from it, whether the foreign is far away and likely to 

come to that society, or has already arrived or even been settled there for some time”181. At the same time, however, 

even members of the in-group can call its norms into question enormously through their own behaviour182. These 

are (groups of) individuals who do not conform to the prevailing (in-group) norm, such as members of the LGBTQ 

community (gender norm), people with disabilities (physical norm), ‘gypsies’ and ‘punks’ (lifestyle norm), etc. 

The various categories according to which something can be classified as foreign can become complexly 

interwoven. For example, a transitioning trans*woman from a given background may be perceived as ‘foreign’ in 

a different way to a woman of the same origin, who in turn may be perceived as ‘foreign’ in a different way to a 

man of the same origin, or a trans*man of the same origin with a visual impairment (cf. also margin note 140 ff. 

on multiple discrimination). 

There does not appear to be any particular consensus in the way in which ‘Fremdenfeindlichkeit’ (in German-

speaking countries) and ‘xenophobia’ (in English and French-speaking regions) are understood in colloquial terms. 

                                                           
178  Eibl-Eibesfeldt Irenäus, Die Biologie des menschlichen Verhaltens – Grundriss der Humanethologie, Vierkirchen 2004, p. 409 ff, 443 

[translated from German]: “The group norm is expressed in language, custom, clothing, jewellery and many other everyday elements. It 

is this norm which governs the group’s material and spiritual culture. Culture is the key factor here. As second nature, it determines us in 
the same way as we are confined by our wealth of traditional customs.”  

179  Bolaffi Guido, Dictionary of race, ethnicity and culture, SAGE Publications Ltd. 2003, p. 332. 
180  cf., for example, Mertons Robert K., On Social Structure and Science, 1996; Ezra Park Robert, Human Migration and the Marginal Man, 

American Journal of Sociology 33, 881–893; Stonequist Everett V., The Marginal Man: A Study in Personality and Culture Conflict, New 
York 1937; Schroer Markus, Fremde, wenn wir uns begegnen. Von der Universalisierung der Fremdheit und der Sehnsucht nach 

Gemeinschaft, in: Nassehi Armin (ed.), Nation Ethnie, Minderheit, Beiträge zur Aktualität ethnischer Konflikte, Köln/Böhlau 1997; p. 

22; Hahn Alois, Die soziale Konstruktion des Fremden, in: Sprondel Walter M. (ed.), Die Objektivität der Ordnungen und ihre 
kommunikative Konstruktion, Franfkurt a.M., p. 162; Schäffler Ottfried, Modi des Fremderlebens. Deutungsmuster im Umgang mit 

Fremden, in: Sprondel, Walter M. (ed.), Der Fremde. Erfahrungsmöglichkeiten zwischen Faszination und Bedrohung, Opladen 1991, p. 

11; Nassehi Armin, Der Fremde als Vertrauter. Soziologische Betrachtungen zur Konstruktion von Identitäten und Differenzen, Kölner 
Zeitschrift für Soziologie, Vol. 43, issue 3/1995, 443–463, p. 446; Baumann Zymunt, Moderne und Ambivalenz. Das Ende der 

Eindeutigkeit, Frankfurt am Main 1995, p. 73 ff.;  
181  Valluy J., Rejet des exilés – Le grand retournement du droit de l’asile, Editions Du Croquant, 2009, p. 2. 
182  On the issue as a whole, cf. Terkessidis (fn 174), p. 53 ff. 
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The only general point that can be made is that both approaches to defining the term (foreign national v. ‘foreign’ 

in the broader sense) can be found in colloquial use. 

2.  Legal situation 

‘Xenophobia’ as a term has been adopted into the relevant instruments of international soft law (cf. margin note 

166 below). The situation in the German-speaking world is nonetheless complicated by the term 

‘Fremdenfeindlichkeit’ or ‘hostility towards foreigners’, as described above. The latter is regularly translated as 

‘xenophobia’ in English, although the two terms are not entirely etymologically, linguistically or sociologically 

equivalent. This difficulty is not referred to explicitly in the German-language instruments, however. There is also 

a lack of clarity about how ‘xenophobia’ (or ‘Fremdenfeindlichkeit’) is defined in the pertinent documents, and 

whether – and how – it differs from the terms of ‘racism’ and ‘‘racial’ discrimination’. The principal reasons for 

this legal uncertainty are that the origin of neither of the terms has been established unequivocally, and academics 

cannot agree on their semantic content. In addition, they are terms that are used in different historical, social and 

sociopsychological contexts among those who enact and enforce international law183. 

‘Xenophobia’ is not defined anywhere in either international law or international soft law, neither is any such 

consensus between states likely in the foreseeable future. The fourth meeting of the UN Ad Hoc Committee on 

Complementary Standards, held 11–20 April 2012184, is a prime example of this. Here, the experts found “that 

xenophobia is a fluid concept and that any concrete definition would need to be debated and agreed upon by the 

members of the Committee” [referring to the members of CERD]. According to Patrick Thornberry (CERD 

member), any such definition also risks excluding potential groups of victims purely on the basis of technicalities. 

With this in mind, the states attending the meeting agreed “that problems surrounding a legal definition should not 

restrict the Committee from protecting victims of xenophobia, particularly in light of the precedent that CERD 

deals with issues surrounding indigenous rights without defining a class of indigenous people”185. 

Despite the open-ended definition of ‘xenophobia’ found in international law, the practice of non-treaty human 

rights bodies at least gives a clue as to what might be subsumed under the term. In addition to the ‘indigenous 

people’ mentioned by the CERD member (peoples who are to be protected against stigmatisation), the non-treaty 

rapporteurs 186 give xenophobia as one of the main causes of racism towards non-nationals, and especially 

migrants, refugees and asylum-seekers187. There is also frequent reference to the criminalisation, discrimination 

and stigmatisation of groups on the basis of their immigration status: “it appears that extremist political parties 

have effectively placed the burden of the negative consequences of the crisis on minorities, foreigners, migrants, 

including irregular migrants, refugees and asylum seekers. These groups have been labelled as a threat to the 

standard of living of the general population and blamed for being responsible for the rise in unemployment and 

                                                           
183  Working meeting with representatives of the Service for Combating Racism and the Federal Department of Foreign Affairs in November 

2013. 
184  Ad hoc Committee on Complemetary Standards, 4th meeting in Geneva, p.1: www.ishr.ch/node/216/pdf . cf. also HRC, report of 31 

August 2012 of Ad Hoc Committee on the elaboration of complementary standards on its fourth session, UN doc. A/HRC/21/59 (cited 

as HRC Report). 
185  HRC Report. 
186  In UN, Council of Europe and OSCE documents. 
187  Durban Conference Declaration (fn130), p. 7. 
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the State debt.”188 Like racism, xenophobia is understood as a symptom of nationalism and as opposition to 

growing cultural diversity189. ‘Xenophobia’ is also defined as a “fear of strangers (…) to describe hostility towards 

people who come from other countries or who are members of different ethnic groups, as well as a lack of respect 

for their traditions”. According to a group of primarily non-European states, the general trend “in the industrialised 

world to introduce stricter migration policies”, in particular, may be subsumed under ‘xenophobia’190. (From now 

on, ‘xenophobia’ will be used in the broad sense to include ‘Fremdenfeindlichkeit’.)  

A recap of the various references shows neither a clear definition of ‘xenophobia’ nor an explanation of how it 

differs from the phenomenon of ‘racism’. It can nonetheless be determined that ‘xenophobia’ can be understood 

as a prejudiced negative attitude to people perceived to be foreign, rather than to any and all things foreign. The 

criminalisation, discrimination, stigmatisation and rejection of certain groups might be motivated by racist 

attitudes, or independently of any biologistic or ethnic or cultural dimensions by an aversion to that which is 

regarded as foreign per se. However, since the idea of foreign-ness is always linked to cultural characteristics, it 

comes as no surprise that, to date, no terminological distinction between ‘xenophobia’ and ‘contemporary forms 

of racism’ (meaning culturalistic rather than biologistic racialisation processes) has been drawn. In our view, such 

differentiation is a difficult task, at least at the practical level, as ‘xenophobia’ is often associated with the 

ascription of culturalistic (and thus culturally racist) characteristics. 

3.  Practice of the Swiss authorities 

The vagueness surrounding the definitions of ‘xenophobia’ (or, indeed, ‘Fremdenfeindlichkeit’) is also reflected 

in those applied by the FCR and the SCRA. According to the information given on the FCR website, ‘xenophobia’ 

is “a negative attitude and behaviour towards people and groups regarded as ‘foreign’, for example as a result of 

their descent, culture, language, or religion”. In addition to foreign nationals, other targets of xenophobia might be 

those who look or act differently, social misfits, marginalised groups, older people or people with a disability191. 

In the SCRA's 2012 report, ‘xenophobia’ is understood as “an attitude based on prejudice and stereotypes that 

associates anything regarded as foreign with negative feelings. From the sociopsychological perspective, hostility 

towards that or those which is/are ‘foreign’ generates a feeling of superiority. Constructs concerning that which is 

thought to be ‘foreign’ or ‘other’ are influenced by social and cultural factors and can therefore be changed”192. 

The Beratungsnetz für Rassismusopfer counselling network for victims of racism – a joint venture between the 

FCR and the Humanrights.ch association – defines ‘xenophobia’ as “rejection on the grounds of a subjective 

feeling of foreignness about individuals of different descent (…)”193.194. 

                                                           
188   Report of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance, Mutuma 

Ruteere, A/HRC/20/38, margin note 4. 
189  ibid. 
190 cf. http://www.humanrights.gov.au/hreoc-website-racial-discrimination-national-consultations-racism-and (accessed on 27 January 

2014). 
191  Translated from www.ekr.admin.ch > Themen > Rassismus > Fremdenfeindlichkeit - Ausländerfeindlichkeit (accessed on 27 January 

2014). 
192  Translated from the report of the Service for Combating Racism, 2012. Overview and action areas, p. 8. 
193  cf. www.network-racism.ch > Glossar (accessed on 27 January 2014). 
194  Passage deleted in the English version to avoid repetition of the FCR definition – please refer to fn 191.  
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4. Summary 

Term: engl. xenophobia; dt. Fremdenfeindlichkeit; fr. xénophobie; it. xenofobia. 

Usage: ‘Xenophobia’ (or ‘Fremdenfeindlichkeit’) is not established as a legal term. It is not codified expressly in 

the relevant instruments under international and constitutional law, although it is mentioned explicitly in soft law 

and other official documents issued by international organisations195. Neither practitioners nor academics have 

addressed the question of the extent to which ‘xenophobia’ has a definition that is separate from ‘racism’ and from 

the established  international law terms of ‘discrimination’ and ‘‘racial’ discrimination’ – or of where it stands in 

relation to these terms. The relationship between ‘xenophobia’ and the German ‘Fremdenfeindlichkeit’ (‘hostility 

towards foreigners’) also remains undefined. Based on existing translations of soft law and other official 

documents, it may nonetheless be assumed that ‘xenophobia’ and ‘Fremdenfeindlichkeit’ are used synonymously. 

Meaning: Drawing on international soft law and other official documents issued by international organisations, in 

our view ‘xenophobia’ describes a 1prejudiced negative attitude  towards (groups of) people based on their being 

perceived or described by 2mainstream society as 3culturally foreign. 

 1 This is a notion, feeling, position or attitude that is also frequently expressed in exclusionary behaviour, 

such as avoiding contact, stigmatisation, or ‘racial’ discrimination, and which displays a certain 

persistence. 

 2 In the present context, mainstream society describes that section of the population which is able to define 

and represent the cultural norms of a community196. It does not necessarily have to correspond to the 

statistical majority. 

 3 A person is perceived or described as culturally foreign if they differ from established mainstream 

society with regard to key cultural characteristics or in some other fundamental way, and are thus regarded 

as not entirely belonging (or as someone who should not entirely belong). This group consists primarily 

of individuals originating from other countries, regions of the same country, or cultural groups. 

A particular distinction must be made here. Negative attitudes towards (groups of) people who are 

perceived as belonging ethnically or culturally to mainstream society, but who are regarded as 

problematic on the basis of the prevailing norms within that society (such as negativity towards Swiss 

travellers, solitary individuals, socially awkward outsiders, people with certain disabilities, or members 

of the LGBTQ* community) are not classified as xenophobia, even though such groups are often subject 

to negative attitudes or legal and social measures intended to ‘bring them into line’. 

Exclusionary behaviour towards certain groups can become intertwined in a very complex way. For 

example, a disability might exacerbate the hostility exhibited by mainstream society towards a person 

                                                           
195  cf., for example: mandate of the UN Special Rapporteur (officially: Special Rapporteur on contemporary forms of racism, racial 

intolerance, xenophobia and related intolerance); the Declaration and Programme of Action of the World Conference against Racism, 
Racial Discrimination, Xenophobia and Related Intolerance, Durban, 2001; and the mandate of the OSCE's Personal Representative on 

Combating Racism, Xenophobia and Discrimination, also focusing on Intolerance and Discrimination against Christians and Members 

of Other Religions. 
196  cf., for example, Rommelspacher Birgit, Dominanzkultur. Texte zu Fremdheit und Macht, Orlanda Frauenverlag 1995.  
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perceived as culturally foreign, but it may also mitigate or even ‘neutralise’ it, depending on the gender, 

origin and age of the person concerned.  

Ambiguities: The following points, in particular, remain unresolved in the practice and teaching of soft law: 

 The extent to which there are differences between ‘xenophobia’ and ‘Fremdenfeindlichkeit’; 

 The extent to which there is a difference between ‘xenophobia’ and ‘racism’; 

 The relationship between ‘xenophobia’ and ‘related intolerance’ (cf. margin note 305 ff.). 
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B.  Islamophobia 

1.  Origin and academic understanding 

The origin of the term ‘Islamophobia’ is complex. The academic community began to address it at the conceptual 

and theoretical level only recently, in particular following the attacks on the World Trade Center in New York on 

11 September  2001 (cited as ‘9/11’). However, the phenomenon of hostility towards and racial discrimination 

against Muslims has been recognised as a social reality since the pre-modern period.  In the Middle Ages, 

Islamophobia was rooted primarily in a form of religious racism which manifested itself in particular in the 

Christian Crusades against everything non-Christian, including Islam197. Modern times have seen the development 

of a new and much more heavily politicised dimension of Islamophobia in very different forms, shaped first and 

foremost by events in the wake of 9/11198. According to DOUDOU DIÈNE, former UN Special Rapporteur on 

contemporary forms of racism, racial intolerance, xenophobia and related intolerance, modern forms of 

Islamophobia associate Islam as a whole with human rights violations committed by repressive states in the name 

of Islam, and with terrorist organisations purporting to act in accordance with Islamic values. This gives rise to a 

political rhetoric which portrays the western world (‘us’) as Christian and civilised, in contrast to an Islamic world 

(‘them’) declared to be both homogeneous and incompatible – or compatible only with great difficulty – with these 

apparently Western and Christian values. In the German-speaking world this is often characterised as the 

equivalent of ‘enlightenment against darkness’, or ‘civilization against barbarism’199. 

Etymologically ‘Islamophobia’ is a composite of ‘Islam’ and the Ancient Greek ‘phobia’, meaning ‘fear’ or 

‘dread’. No conclusive definitions exist for either element. ‘Islamophobia’ as a term made its first appearance in 

the historical literature200 in connection with the colonial relationship between France and Algeria, in French-

language publications by ALAIN QUELLIEN201 in 1910 and by MAURICE DELAFOSSE202 IN 1912, following on from 

JOHN ESPOSITO'S ‘The Islamic Threat: Myth or Reality?’203 in 1906204. The ALPHONSE ÉTIENNE DINET/SLIMAN 

BEN IBRAHIM biography of Mohammed, ‘La Vie de Mohammed, prophéte d’Allah’205 is also known as one of the 

first works to talk about ‘Islamophobia’. In German-speaking countries, the term ‘Islamfeindlichkeit’, or ‘hostility 

towards Islam’ has been used frequently ever since Roman law began to be adopted in German-speaking territories. 

More recently, ‘antimuslimisches Rassismus’ (‘anti-Muslim racism’) has become common. There is no clear 

                                                           
197  This contrasts with the definition of 'racism’, which is purely a modern construct; cf. HRC, Report of the Special Rapporteur on 

contemporay forms of racism, racial discrimination, xenophobia and related intolerance of 21 August 2007, UN doc. A/HRC/6/6, para. 

20.  
198  “Islamophobia has rapidly taken new forms (...). While the drive force of Islamophobia in past centuries was religion, it appears that 

today the political dimension is on the rise, stemming from the societal changes linked with significant waves of immigration and the 

growing political and economic assertiveness of Muslim countries“ (HRC, UN doc. A/HRC/6/6, para. 20). 
199  HRC, UN doc. A/HRC/6/6, para. 21 ff. 
200  Ezzerhouni Dahou, L’islamophobie, un racisme apparu avec les colonisations, Algerie-Focus 2010; cf. also Gresh Alain, À propos de 

l’islamophobie; Hajjat Abdellali/Marwan Mohammed, ‘Islamophobie’: une invention française (available at 
http:/islamophobie.hypotheses.org, most recently accessed on 10 January 2014) (French). 

201  Quellien Alain, La politique musulmane dans l’Afrique Occidentale. 
202  Delafosse Maurice, Haut-Sénégal-Niger, sous la direction de F. Clozel, E. Larose, Paris 1912. 
203  On this point: López Bravo F., Towards a definition of Islamophobia: Approximations of the early twentieth century, Ethnic and Racial 

Studies 34 (4), 556–573. 
204  Without actually using the term ‘Islamophobia’, however. 
205  Dinet Alphonse Étienne/Ben Ibrahim Sliman, La Vie de Mohammed, Prophète d’Allah, Paris 1918. 
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distinction between the use of these terms, however. In the German context, the use of ‘phobia’ indicates a 

pathological or psychological cause, so that ‘Islamophobia’ is ascribed a medical origin and to some extent thus 

trivialised206. In the social sciences field the definition of ‘Islamophobia’ is thought to have been addressed for the 

first time towards the end of the 1980s, in a publication by TARIQ MODOOD, a Muslim researcher then working at 

the UK Policy Studies Institute207. His work was followed in 1994 by that of the RUNNYMEDE TRUST, which was 

the first non-Muslim academic council to formulate a definition208. Its report was criticised by many sociologists, 

in particular for its lack of convincing historical context, as well as the implicit suggestion that Muslims themselves 

bore some of the responsibility for Islamophobia209. Academic attention to ‘Islamophobia’ then increased in the 

wake of 9/11, although this work was highly eclectic, proposing explanations that were both vague and almost 

entirely lacking in theoretical foundation. The first broad-based academic studies were subsequently presented by 

political scientist and sociologist CHRISTOPHER ALLEN in 2010210, historian THOMAS DELTOMBES211 in 2005, and 

PETER GOTTSCHALK AND GABRIEL GREENBERG212 in 2008. The term became more common in colloquial use 

following 9/11. In legal circles, ‘Islamophobia’ began to gain traction for the first time in response to the recent 

increase in discrimination against Muslims213. 

The semantic content of ‘Islamophobia’ is largely undetermined. Early works understood the term to mean a fear 

of Islam on the part of liberal Muslims and Muslim feminists214. Meanwhile, modern western sociologists define 

Islamophobia as prejudice against or the demonisation of Muslims215, or describe it as the construction of a 

negative image of Islam and Muslims at the discursive level, as well as actions which translate these attitudes into 

discrimination216. The British RUNNYMEDE REPORT defines Islamophobia “as an outlook or world-view involving 

an unfounded dread and dislike of Muslims, which results in practices of exclusion and discrimination”. This is 

anti-Muslim hostility which perceives Islam to be violent, aggressive, threatening, primitive and sexist, describes 

it as foreign and insulated, and regards it as resistant to change and inferior to the Western way of life217. According 

to JÜRGEN LEIBOLD AND STEFFEN KÜHNEL, Islamophobia results in many different forms of exclusion, and to a 

“generally negative attitude towards Muslims, a wholesale devaluation of the Islamic culture, and behaviours 

designed to distance the person concerned from Muslims”218. This is an ideology based on the construct of Muslims 

and Islam being ‘other’, with negative connotations. It provides a vehicle for stereotypical, one-sided, generalised 

                                                           
206  Allen Christopher, Islamophobia, Ashgate Publishing 2010, p. 136. 
207  cf., for example, Allen (fn 206), p. 58 ff. 
208  Gottschalk Peter/Greenberg Gabriel, Islamophobia. Making Muslims the Enemy, Lanham 2008. 
209  Miles Robert/Brown D. Malcolm, Racism, Second Edition, Routledge/London/New York 2003, p. 162 ff. 
210  Allen (fn 206). 
211  Deltombe Thomas, L’Islam imaginaire, Éditions la Découverte, Paris 2005. 
212  Gottschalk/Greenberg (fn 208). 
213  HRC, Report of the Special Rapporteur on freedom of religion or belief, and the Special Rapporteur on contemporary forms of racism, 

racial discrimination, xenophobia and related intolerance of 20 September 2006, UN doc. A/HRC/2/3, para. 18. 
214  Allen (fn 207), p. 5 f.; cf. also the statements made by Ezzerhouni Dahou, L’islamophobie, un racisme apparu avec les colonisations, 

Algerie-Focus, 3 February 2010. 
215  Quraishi M., Muslims and Crime: A Comparative Study, Aldershot 2005. 
216  cf., for example, Allen (fn 207), p. 190; Balibar Étienne, Is there a ‘Neo-Racism’?, in: Balibar Étienne/Wallerstein Immanuel, Race, 

Nation, Class: Ambiguous Identities, Verso/London/New York 1991, 17–28, p. 23 f.; Brown Malcolm D. Conceptualising Racism and 

Islamophobia, in: Walter Jessica/Verkuyten Maykel, Comparative Perspectives on Racism, Asghate Publishing, Aldershot 2000, p. 88 f.; 
Miles/Brown (fn 209), p. 164. 

217  Encyclopedia of Race and Ethics, p. 215. 
218  Leibold Jürgen/Kühlen Steffen, Islamophobie. Differenzierung tut not, in: Heitmeyer Wilhelm (ed.), Deutsche Zustände, issue 4, Frankfurt 

am Main 2006, 135–155, p. 137. 
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and typically negative points of view219. In Leibold and Kühnel’s explanation, Islamophobia often takes aim at 

symbols regarded by the West as problematic, such as head coverings (as a symbol of female oppression), minarets 

and mosques (as a symbol of centres of Islamist and dominant ideologies), and the Koran (as a symbol of 

backwardness and violence). The concept of ‘Islamophobia’ in itself has been criticised by writers such as KENAN 

MALIK and SALMAN RUSHDIE. Both complain that ‘Islamophobia’ confuses discrimination against Muslims and 

criticism of Islam overall220. IMAN ATTIA is also critical of ‘Islamophobia’ as a term, although she regards the 

phenomenon less as a criticism of Islam and more as a specific, anti-Muslim form of racism, which public debate 

associates with ‘Islamist terror’, and with practices defined as Islamic, such as arranged marriage, honour killings, 

and a discrimination against women that is viewed as particularly virulent. According to Attia, the dominant non-

Islamic society uses this language to create distance between the Islamic ‘culture’, regarded as essentially 

backward, and its own, thereby underscoring the higher value of ‘Western’ culture221.  

The debate in international law is still in its infancy, and is in any event limited to soft law. It regards the 

phenomenon of ‘Islamophobia’ as a response to “religious intolerance and discrimination”, on the one hand, “as 

well as religiously disguised attacks against values it upholds”, on the other222. Radical Islamism and the 

manipulation of religious faith for political ends are believed to have resulted in turn in an increase or more visible 

manifestation of Islamophobia, as well as to exclusion, stigmatisation and discrimination223. Both Islamist terrorist 

attacks224 and severe discrimination against Muslims in the West are regarded as reasons for the rise in 

Islamophobia, as well as for the close attention being paid to the problem and how to deal with it225.  

  

                                                           
219  Attia Iman, Die ‘westliche Kultur’ und ihr Anderes. Zur Dekonstruktion von Orientalismus und antimuslimischem Rassismus, Bielefeld 

2009, transcript, p. 97 ff. 
220  On this point, cf. Manzoni (fn 192), p. 21 
221  Attia, (fn 219), S. 101; closely reflected in Naguib (fn 14), esp. p. 17 f. 
222  cf. Parliamentary Assembly of the Council of Europe, Recommendation 1927 (2010), Islam, Islamism and Islamophobia in Europe, para. 

1. 
223  HRC, Report of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance of 

21 August 2007, UN doc. A/HRC/6/6, para. 23 ff. 
224  HRC (2007), Report of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance 

of 27 March 2007, UN doc. A/HRC/4/19, para. 38. 
225  cf. Parliamentary Assembly of the Council of Europe, Resolution 1743 (2010) on Islam, Islamism and Islamophobia in Europe, para. 9; 

cf. also HRC (2006), Report of the Special Rapporteur on freedom of religion or belief, and the Special Rapporteur on contemporary 

forms of racism, racial discrimination, xenophobia and related intolerance of 20 September 2006, UN doc. A/HRC/2/3, para. 18. 
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2.  Legal situation 

‘Islamophobia’ is not mentioned explicitly in the relevant human rights treaties and conventions. However the 

term is established in current international soft law as well as in other official documentation. Its use picked up in 

the wake of 9/11, in particular. It is also reflected as both a theoretical concept and a social practice in the debate 

on discrimination, racism and antisemitism226. It is clear in this context that the term ‘Islamophobia’ must be 

distinguished from that of ‘defamation of religion’. While it is the case that religion, as an institution, may be the 

target of critical, exaggerated and also hurtful statements in both instances, ‘Islamophobia’ is directed against not 

just the religion, but against Muslims themselves. The former UN Special Rapporteur on contemporary forms of 

racism, racial intolerance, xenophobia and related intolerance defined Islamophobia “as baseless hostility and fear 

vis-à-vis Islam, and as a result a fear of and aversion towards all Muslims or the majority of them. ... It refers to 

both the practical manifestations of this hostility in terms of the discrimination, prejudice and unequal treatment 

that Muslims (both individuals and communities) face, and their exclusion from key political and social circles. 

The term was invented in response to a new reality: the increasing discrimination against Muslims that has 

developed in recent years”227. Islamophobia may manifest itself in very different ways, specifically stereotyping, 

stigmatisation, marginalisation, physical attacks, verbal attacks, discrimination with regard to what is an equal 

statutory right to access resources, services or institutions, as well as other social and ideological discrimination228. 

These effects may also be cumulative229: “These include individual acts of discrimination against the Muslim 

population – including physical and verbal attacks, profanation of their places of worship and culture, the 

development of a logic of suspicion which associates Islam with terrorism and refuses to acknowledge the cultural 

diversity of the religion, and the adoption of legislation and administrative measures overtly designed to control 

and monitor such minorities on a variety of pretexts relating to security, illegal immigration or strict application 

of the principle of secularism”230. Three key developments are of particular importance in this context: “First, the 

growing tendency to associate Islam with violence and terrorism (...) Secondly, these ideological constructs are 

reflected in a purely security-based approach to the inspection and surveillance of places of worship and culture 

(...) Lastly, the rejection of diversity and multiculturalism is manifested by a creation of obstacles to the 

construction of mosques and by intolerance and repression of Islamic cultural expressions and symbols and attire, 

and therefore its very visibility”231. 

The COUNCIL OF EUROPE regards Islamophobia as a form of political extremism232 in the sense of intolerance, and 

discrimination against Muslims and against Islam as such233, which takes the form of “hostile or oriental 

                                                           
226  By contrast, ‘Islamophobia’ is not mentioned expressly in a number of resolutions which address defamation of religion and the fight 

against intolerance, negative stereotyping and stigmatisation, discrimination, and incitements to violence and to violence against 

individuals on the basis of their religion or beliefs: cf. specifically HRC, Res. of 12 April 2011, UN doc. A/HRC/RES/16/18; UN doc. 
A/HRC/19/L7; UN doc. A/HRC/22/L.40. 

227  HRC, of 2 September 2008, UN doc. A/HRC/9/12, para. 19; cf. also UN doc. E/CN.4/2005/18/Add.4, para 13; HRC (2006), UN doc. 

A/HRC/2/3 (fn 226), para. 18. 
228  On this point, cf. specifically HRC, UN doc. A/HRC/6/6 (fn 224), para. 23 ff., esp. 28–36. 
229  HRC, UN doc. A/HRC/6/6 (fn 224), para. 28. 
230  HRC, A/HRC/2/3, para. 18; cf. also HRC, A/HRC/6/6, para. 17 ff. 
231  HRC, Report of 12 January 2007, UN doc. A/HRC/4/19, para. 38. 
232  Parliamentary Assembly of the Council of Europe, Recommendation 1927 (2010), Islam, Islamism and Islamophobia in Europe, para. 3. 
233  Parliamentary Assembly of the Council of Europe, Recommendation 1927 (2010), Islam, Islamism and Islamophobia in Europe, para. 1. 
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stereotypes”234. This means that, in Europe, Islam is “too often perceived (...) as incompatible with the principles 

which are the basis of the modern European society (which is essentially secular and democratic) and European 

ethics (human rights and freedom of expression)”235. Stereotyping in this way can lead to stigmatisation and to 

social exclusion and marginalisation236, as well as to disadvantage and discrimination in other areas with regard to 

access to financial, cultural, social, political and other resources237. Similarly the OSCE, via its rapporteur, judges 

the phenomenon to be an intolerance against Muslims, and describes the stigmatisation of Islam as a danger to the 

Western world (in terms of the “negative public depiction of Islam”, and its identification with “terrorism and 

extremism”238), which frequently results in a variety of ways in verbal, physical and other forms of 

discrimination239. 

3.  Practice of the Swiss authorities 

The SCRA defines ‘Islamophobia’ as “a negative position on and attitude to people who describe themselves as 

Muslim, or who are perceived as such. This Islamophobia may also include elements of hostility towards people 

from a certain country (characterised by Islam), towards a society seen as patriarchal and misogynist, or towards 

a fundamentalist faith. The conviction that all Muslims want to introduce Sharia law, would violate human rights 

or essentially sympathise with Islamist terrorists are also part of the Islamophobe’s world view. Islamophobia may 

go so far as wanting to ban all Muslims from our country or even forbid them from practising their religion." 

Islamophobic acts have ranged from racist discrimination in education, at work or in the naturalisation process, to 

violent attacks on Muslims and on mosques or Islamic centres240. The FCR also confirms this view, but refers to 

the phenomenon specifically using the term ‘Muslimfeindlichkeit’ (‘hostility towards Muslims’) which it prefers 

over ‘Islamophobia’. It draws the distinction as follows: while the primary emphasis in ‘Islamophobia’ is “on an 

emotional hostility to Islam as a religion, and its often misunderstood customs, symbols and religious practices”, 

‘Muslimfeindlichkeit’ refers to a “negative position on and attitude to people (...) who describe themselves as 

Muslim or who are perceived as Muslim by mainstream society”. This ‘Muslimfeindlichkeit’ may also include 

elements of hostility towards the origins of people from a third-world country (characterised by Islam) or a 

patriarchal society241.  

4. Summary 

Term: engl. islamophobia; dt. Islamophobie; fr. islamophobie; it. islamofobia. 

                                                           
234  Parliamentary Assembly of the Council of Europe, Recommendation 1162 (1991), para. 6. 
235  para. 7. 
236  Parliamentary Assembly of the Council of Europe, Resolution 1743 (2010) on Islam, Islamism and Islamophobia in Europe, paras. 1, 12, 

20. 
237  Parliamentary Assembly of the Council of Europe, Resolution 1743 (2010) on Islam, Islamism and Islamophobia in Europe, para. 9. 
238  OSCE/ODIR, Hate Crimes in the OSCE Region: Incidents and Responses. Annual Report for 2012, November 2013, p. 68 ff. 
239  cf., specifically, the Report of the Personal Representative of the OSCE Chair-in-Office on Tolerance Issues (24.01.2012), 

CIO.GAL/262/11, p. 4 ff.; OSCE/ODIR, Annual Report (2012) on Hate Crimes in the OSCE Region: Incidents and Responses, p. 68–72 
240  SCRA report 2012, p. 9. 
241  Translated from FCR 2006, Mehrheit und muslimische Minderheit in der Schweiz, p. 9; cf. also www.ekr.admin.ch/themen/d126p.html 

(accessed on 24 January 2014). 
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Usage: ‘Islamophobia’ is not established as a legal term. It is not codified expressly in the relevant instruments 

under international and constitutional law, although it is often mentioned explicitly in soft law, as well as in other 

official documents issued by international organisations. Neither practitioners nor academics have addressed the 

question of the extent to which ‘Islamophobia’ has a definition that is separate from ‘racism’ and from the 

established  international law terms of ‘discrimination’ and ‘‘racial’ discrimination’ – or of where it stands in 

relation to these terms.  

Meaning: Drawing on international soft law and other official documents issued by international organisations, in 

our view ‘Islamophobia’ describes a 1prejudiced negative attitude towards Islam and/or followers of Islam, based 

on Islam being perceived or presented from the point of view (specifically) of a 2asecular Western Christian society 

or a 2bconservative non-Muslim religious tradition as being 3a religion that, in its core tenets, is incompatible or 

compatible only with difficulty with 4athe values of democracy and the rule of law and/or with 4bnon-Muslim 

religious values. 

 1 This is a notion, feeling, position or attitude that is also frequently expressed in exclusionary behaviour, 

such as avoiding contact, stigmatisation, or anti-Muslim ‘racial’ discrimination, and which displays a 

certain persistence. 

 2a In the present context, a secular Western Christian society describes that section of the global 

population that describes itself as belonging to a secular Christian community of values centred around 

democracy, the rule of law, and the separation of church and state (secularity). 

 2b Here, a non-Muslim religious tradition refers to all non-Muslim yet religious traditions which align 

their world view with strongly conservative religious values, and may therefore also reject secularism. 

 3 This refers to a state which follows a model of semi-direct, directorial, parliamentary, presidential or 

semi-presidential democracy (‘democratic’), and observes basic and human rights, which guarantee key 

personal freedoms and the individual right not to be discriminated against. 

 4a This refers to the self-perception of secular Christian countries as a ‘community of values’ that is 

superior to Islam or to Islamic nations, while also presenting Islam as a doctrine or religious practice 

which, in comparison to other religions or non-religious communities of values, is particularly supportive 

of terrorism, violence against women, arranged marriage, honour killings and discrimination against 

women. 

 4b Non-Muslim religious values refers to all religious value sets which are not part of Islam. 

 

Ambiguities: The following points, in particular, remain disputed in the practice and teaching of soft law: 

 The extent to which Islamophobia should be described as a phenomenon which primarily represents an 

asymmetrical relationship between the secular Christian world, made up of former colonial powers, and 

the previously colonised, non-Christian and to some degree Islamic world (cf. on this point also the 

difference compared with the phenomenon of Christianophobia under margin note 201 ff), and whether 

or not Islamophobia can be described as a form of racism; 

2  
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 The relationship between ‘Islamophobia’ and ‘related intolerance’ (cf. margin note 305 ff.). 
3  
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C.  Christianophobia 

1.  Origin and academic understanding 

‘Christianophobia’ (dt. Christianophobie, fr. christianophobie) is a recent coinage. It has been used in both the 

academic242 and political243 spheres since the early 2000s, but only really began to attract attention in the wake of 

9/11 and after 2009, with the global increase in attacks on Christians, their institutions, scriptures and holy sites. 

The international community has put the issue on the political agenda in particular as a result of arbitrary legal 

proceedings, death sentences on the grounds of blasphemy, and attacks on churches in the Middle East244, 

characterised by “religious fundamentalism and the manipulation of religious beliefs for political reasons”245. In 

the meantime, sociologists and history scholars have also increasingly been examining the conceptual aspects of 

the term. 

The phenomenon of ‘Christianophobia’ must be distinguished semantically from ‘antichristianisme’ in the 

continental European sense. The latter term was introduced as early as the 18th century, in the context of the 

Enlightenment, to describe radical and to some extent aggressive criticism of the Christian faith, primarily from 

intellectual groups246. By contrast, the phenomenon of Christianophobia relates primarily to a negative and hostile 

attitude towards Christians and their institutions that is generally politically mobilised, often manifesting itself in 

discrimination, repression or even persecution (on this point cf. margin note 203 ff. immediately below). Examples 

of Christianophobic incidents include the Kosheh massacre, the bomb attack in Alexandria, the Imbaba church 

attacks in 2011, the attack on the church in Baghdad in 2010, incidents of vandalism at Christian churches in 

Jerusalem, the burning of hundreds of copies of the New Testament in Tel Aviv in 2008, the murder of a number 

of Christians in Nigeria247, and further examples of violence, inflammatory action and protests in countries such 

as Mali, Senegal and Sudan, which resulted in Christians having to flee248. 

Etymologically, the word ‘Christianophobia’ is composed of ‘phobia’ (Ancient Greek for ‘fear’ or ‘dread’) and 

‘Christiano’ (‘relating to that which is Christian’). In the narrower sense, the fear or dread relates to the religion 

of Christianity. However, if the social context in which ‘Christianophobia’ as a concept is being discussed is also 

taken into account, ‘relating to that which is Christian’ extends beyond Christianity as a religion to include the 

idea of the secular Christian value system of Western states. If the root of the word is interpreted from the historical 

and sociological perspective, ‘Christianophobia’ thus describes a fear or dread of values, institutions, customs, etc. 

                                                           
242  De Jaeghere Michel, on this point cf. also the overview contained in Enquête sur la christianophobie, éditions Renaissance Catholique 

2005. 
243  cf., for example, Christianophobia warning from MP, BBC News of 4 December 2007. 
244  Parliamentary Assembly of the Council of Europe, Recommendation 1957 (2011), Violence against Christians in the Middle East, para. 

4 ff. 
245  Parliamentary Assembly of the Council of Europe, Recommendation 1957 (2011), Violence against Christians in the Middle East, para. 

10; cf. also Parliamentary Assembly of the Council of Europe, Resolution 1743 (2010), Islam, Islamism and Islamophobia in Europe, 

para. 1. 
246  Rémond René, Le Nouvel Antichristianisme, Desclée de Brouwer 2005; cf. also Durand André, L’islam au risque de la laîcité: émergences 

et ruptures, L’Harmattan, 2005, p. 226. However, ‘antichristianisme’ is not the same either semantically or pragmatically as the English 
term 'anti-Christianism’, which is very close in meaning to ‘Christianophobia’. 

247  On this point, cf. Hauss Charles/Haussman Melissa, Comparative Politics: Domestic to Global Challenges, p. 457. 
248  cf. the overview of these incidents in Shortt Rupert, Christianophobia, Civitas: Institute for the Study of Civil Society, London 2012 

(available at http://www.civitas.org.uk/pdf/Shortt_Christianophobia.pdf, accessed on 24 January 2014). 
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that are associated with Christianity. This also means that it can be understood to cover not only the religion as 

such, but also the secular elements of Western society as a whole, to the extent that they define themselves as a 

community of values based on Christianity. In this sense, the Macmillan dictionary defines ‘Christianophobia’ as 

an “irrational animosity towards or hatred of Christians, or Christianity in general. It is also used to describe the 

phenomenon of intolerance and discrimination against Christians249”. 

There is still no common view or consensus in politics or among the international community of what, exactly, 

should be understood by ‘Christianophobia’, or indeed whether and in what way it is a useful concept. The 

COUNCIL OF EUROPEAN EPISCOPAL CONFERENCES (CCEE) describes Christianophobia as “every form of 

discrimination and intolerance against Christians250”. According to the Parliamentary Assembly of the Council of 

Europe, ‘Christianophobia’ is closely linked to ‘Islamophobia’. It states that “both phenomena reinforce each 

other251”. The former UN Secretary General, Ban Ki-moon, also saw a close connection between the two252. The 

analysis of DOUDOU DIÈNE, former UN Special Rapporteur on contemporary forms of racism, racial 

discrimination, xenophobia and related intolerance, is more detailed and nuanced. It identifies the cultural 

dominance of Western Christian and secular values as the primary cause of the rise of Christianophobia. To some 

extent, this dominance is over Islam and essentially Islamic nations253. He offers three specific reasons: first, the 

cultural spread of dogmatic secularism254, which leads not only to an anti-religious culture, but also to intolerance 

towards any form of religious practice255; second, the way in which the West identifies so closely with Christianity 

and the historical unity that it has engendered256; and third, the proselytism of certain evangelical groups from 

North America257.  

Social and historical scientists differ in their treatment of ‘Christianophobia’. RUPERT SHORTT defines 

‘Christianophobia’ as animosity towards Christians, who are “socially disadvantaged, harassed or actively 

oppressed for their beliefs”258. A number of representatives of the scientific community overwhelmingly place 

‘Christianophobia’ in the context of the incidents of 9/11, interpreting it as a response to those events and their 

political consequences, in the sense of a projection of the perceived dominance of the Western Christian world. 

However, in his empirical country analysis, SHORTT argues that the phenomenon of ‘Christianophobia’ cannot be 

                                                           
249  http://www.macmillandictionary.com/open-dictionary/entries/Christianophobia.htm (accessed on 24 January 2014). 
250  On this point, cf. http://www.ccee.eu/ccee_en/activities/00002191_All_News.html (accessed on 12 January 2014). 
251  Parliamentary Assembly of the Council of Europe, Resolution 1743 (2010) on Islam, Islamism and Islamophobia in Europe, para. 1. 
252  GA, UN doc. A/62/306, para. 41. 
253  HRC, Report of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance of 

27 March 2007, UN doc. A/HRC/4/19, para. 41; cf. also HRC, Report of the Special Rapporteur on contemporary forms of racism, racial 
discrimination, xenophobia and related intolerance of 21 August 2007, UN doc. A/HRC/6/6, para. 45 ff. 

254  HRC, UN doc. A/HRC/4/19, para 41: “(...) which is historically based on opposition to the political, cultural and ethical pre-eminence of 

Christianity, under the guise of modernization, the market and globalization (...)”. 
255  HRC, UN doc. A/HRC/4/19, para 41: “(...) leads not only to an anti-religious culture, but also to intolerance of any religious practice, 

expression or sign. Recent illustrations of this are the decline in religious practices, cultural impertinence towards and mockery of 

Christian figures and symbols in the name of freedom of speech, and the reluctance – if not the refusal – to accept the legitimacy of a 

religious ethic in the fundamental choices and discussion of society.”  
256  CDH, UN doc. A/HRC/4/19, para. 41: “(...) the identification of the West with Christianity, owing to their historical closeness during the 

era of European colonisation and current political and intellectual rhetoric about the Christian identity of Europe, and opposition to 

Turkey’s admission to the European Union, foster anti-Christian sentiment in Africa, Asia and the Middle East (...).” 
257  HRC, UN doc. A/HRC/4/19, para 41: “(...) the proselytism of certain evangelical groups, particularly those from North America, is 

provoking opposition and hostility towards Christianity in South America, Africa and Asia. The demonisation by certain evangelical 
groups in South America of Amerindian and African spiritual religions and traditions, such as candomblé in Brazil, as well as Hinduism 

or Buddhism in India, is leading to increasingly violent manifestations of Christianophobia.” 
258  Shortt (fn 248), p. 1.  
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boiled down exclusively to a response to a Western secular Christian dominance, whatever form it may take. 

Rather, the hostile attitude towards Christianity and its symbolism is deliberately cultivated by holders of religious 

power, in order to install or to strengthen (non-Christian) power structures at the state or para-governmental 

level259, or to enforce an anti-religious system of power. According to SHORTT, examples of the religiously 

motivated mobilisation of Christianophobia are to be found primarily in majority Muslim societies260, such as 

Egypt, Iraq, Pakistan261 and Nigeria262. However, he also states that it affects societies in which other religions 

dominate, such as India, where Hinduist extremists carry out Christianophobic attacks. In such cases, 

Christianophobia is to be interpreted largely as a hybrid ethnic, religious and nationalistic movement263. Examples 

of an anti-religious system of power under which Christians (and others) face enormous oppression are the 

Communist regimes of Burma and China264. 

All in all, the origin of the term remains very indistinct, and its definition is largely open-ended, as it is still being 

shaped heavily by the language surrounding specific incidents targeting Christians and objects of Christian 

religious practice. Furthermore, terms such as ‘Christophobia’ and ‘anti-Christian sentiment’ are often used as 

substitutes for or in addition to ‘Christianophobia’265.  

2.  Legal situation 

‘Christianophobia’ is not an established term in international law, but has increasingly been the subject of 

international law documents in recent years. These deal first and foremost with anti-Christian stereotypes and 

prejudice266 which manifest themselves in discrimination and intolerance against Christians. Discrimination is 

often encountered in extremely violent attacks on Christian communities267 (“mainly reflected in the attacks of 

their places of residence and worship268”), in the form of incitement to religious hatred, executions and killings, or 

in other severe acts of oppression, such as bans on translating the Bible and on building churches and other 

                                                           
259  Shortt (fn 248), by the same author, Christianophobia: A Faith Under Attack, Rider 2012; cf. also Cole Matt, America’s Role in Preventing 

International Anti-Christian Persecution, Michigan State International Law Review, 455–490, p. 456 f. 
260  Whereby Shortt (fn 248), p. 35 ff., references history in making it clear that this has nothing to do with Islamic religious doctrine 

particularly encouraging intolerance when compared with other religions: “Just as Christianity has evolved, there are reasonable grounds 
for thinking that Islam will do so, too”. Here, Shortt refers to BENTHALL: “Islam has proved to be just as flexible as Christianity in 

accommodating popular forms of belief and practice” (Benthall Jonathan, Confessional cousins and the rest: The structure of Islamic 

toleration, Anthropology Today, Vol. 21 no. 1, 2005, p. 20).  
261  With regard to the incidents, cf., for example, Christian Solidarity Worldwide (CSW), Report on Pakistan, Religious Freedom in the 

Shadow of Extremism, 2011. 
262  Marshall Paul A. (ed.), Religious Freedom in the World, Littlefield 2008, especially p. 310. 
263  On the issue as a whole, cf., for example, Christian Solidarity Worldwide (CSW), Report on India, Communalism, Anti-Conversion and 

Religious Freedom, 2011, especially p. 9 ff., 29 ff., 37. 
264  On this point, cf. Rogers Benedict, Carrying the Cross: The military regime’s campaign of restriction, discrimination and persecution 

against Christians in Burma, 2011; Bush R.C., Religion in Communist China, 1970; Goossaert Victor/Palmer David A., The Religious 

Question in Modern China, Chicago 2011. 
265  ‘Bishops condemns Christianophobia’, Religious Intelligence, 2008. 
266  Parliamentary Assembly of the Council of Europe, Recommendation 1957 (2011), Violence against Christians in the Middle East, para. 

12.4 
267  Parliamentary Assembly of the Council of Europe, Recommendation 1957 (2011), Violence against Christians in the Middle East, para. 

16. 
268  HRC, Report of the Special Rapporteur on freedom of religion or belief, and the Special Rapporteur on contemporary forms of racism, 

racial discrimination, xenophobia and related intolerance of 20 September 2006, UN doc. A/HRC/2/3, para. 20. 
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religious sites269. At its heart, ‘Christianophobia’ describes animosity towards Christians and their religious 

institutions. 

3.  Practice of the Swiss authorities 

The Swiss authorities do not appear to have adopted any specific practice with regard to the term 

‘Christianophobia’.  

4.  Summary 

Term: engl. Christianophobia; dt. Christianophobie; fr. christianophobie; it. cristianofobia. 

Usage: ‘Christianophobia’ is not established as a legal term. It is not codified expressly in the relevant instruments 

under international and constitutional law. It is, however, mentioned explicitly in isolated cases in soft law, as well 

as in the official documents of international organisations, specifically the UN. Neither practitioners nor academics 

have addressed the question of the extent to which ‘Christianophobia’ has a definition that is separate from ‘racism’ 

and from the established  international law terms of ‘discrimination’ and ‘‘racial’ discrimination’ – or of where it 

stands in relation to these terms.  

Meaning: Drawing on the official documents issued by international organisations, in our view ‘Christianophobia’ 

describes a 1prejudiced negative attitude 2atowards Christianity  or 2btowards secular Christian societies based, 

among other things, on a view that 3adevalues Christianity as a misguided religion which threatens the person's 

own faith and/or 3bdemonises the secular Christian world as such as amoral or 3cperceives it to be dominant, or 

which 3dsuppresses the religion's ideology as such, and often 4manifests itself in enormous aggression towards 

Christians and their institutions, and is 5regularly harnessed for political reasons. 

 1 This is a notion, feeling, position or attitude that is also frequently expressed in exclusionary behaviour, 

and which displays a certain persistence. 

 2a Christianity covers the Christian religion, its doctrine, institutions and practices. 

 2b Secular Christian societies encompasses those states in which the majority population has historically 

been Christian, and in which there is a separation of religion and state. 

 3a Devalues as a misguided religion refers to the view of Christianity as a religion whose doctrine should 

be rejected because it contradicts and threatens the person's own religion. 

 3b This refers to the classification of Western states as secular Christian societies (cf. 2b) which have fallen 

prey to amoral values such as sexual freedom and monetary greed, etc.  

 3c This refers to the perception of Western states as societies which dominate other states both 

economically and politically. 

                                                           
269  HRC, Report of the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance of 

21 August 2007, UN doc. A/HRC/6/6, para. 50 
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 3d The ideological suppression of religion refers to an anti-religious political position which attempts by 

aggressive means to suppress religious movements as such. 

 4 This refers to violence against individuals and institutions, as well as to other forms of discriminatory 

suppression. 

 5 The aggression referred to under 4 is generally stoked by religious or anti-religious holders of power in 

order to install or strengthen either a (non-Christian) religious, or anti-religious power structure, at state 

or para-governmental level.  

 

 

Ambiguities: The following points, in particular, are disputed in political practice and by academics: 

 The extent to which ‘Christianophobia’ as a term should be limited exclusively to the phenomenon that 

can be classified as a counter-reaction to suppression by a secular Western world, whatever form it might 

take; 

 Whether or not ‘Christianophobia’ can be described as a form of racism; 

 The relationship between ‘Christianophobia’ and ‘related intolerance’ (cf. margin note 305 ff.). 

 

4  
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D. Other group-specific forms of xenophobia: Arabophobia and Afrophobia, 

etc. 

In addition to terms such as ‘Islamophobia’ and ‘Christianophobia’, there are other group-specific (sub-)forms of 

‘xenophobia’, which include terms such as ‘Arabophobia’ and ‘Afrophobia’. As these two terms are very seldom 

used, they are examined only briefly here. 

1. Arabophobia 

The origins of the term ‘Arabophobia’ (or also ‘anti-Arabism’) are uncertain, as is the root of the term 

‘Araberfeindlichkeit’ (‘hostility towards Arabs’) that is occasionally used in German-speaking countries. 

Etymologically, ‘Arabophobia’ denotes a fear or dread (the meaning of the Ancient Greek ‘phobia’) of that which 

is ‘Arab’, while ‘anti-Arabism’ refers to an aversion to (‘anti’ is Ancient Greek for 'against’) that which is ‘Arab’. 

‘Arab’, meanwhile, can be understood as relating to the Arab people. This is the anthropological or ethnological 

perspective. It can relate to the widest variety of features, such as the Arab culture, the Semitic language or alphabet 

(the linguistic or historical perspective), a geographical region, a historical age of the caliphates in the Middle 

Ages and the early modern period (the historical perspective), or Arab music in the sense of a specific tonal system 

(the musicological perspective). This classification of ‘Arab’ as a people is problematic, however, because the 

Arab world consists of 22 countries in the Middle East and North Africa which display great ethnic, linguistic and 

religious diversity. Thus, even at the literal level, the terms ‘Arabophobia’ and ‘anti-Arabism’ ascribe a 

homogeneity to their subject that does not exist as such. 

The terms ‘Arabophobia’, ‘anti-Arabism’ and, in German-speaking countries, ‘Araberfeindlichkeit’ are scarcely 

discussed in academic circles. Social psychologists AGUSTÍN ECHEBARRIA-ECHABE and EMILIA FERNÁNDEZ 

GUEDE are one exception here. They understand ‘anti-Arabism’ as the devaluation of the Arab people270. 

Historically, in their view, ‘anti-Arabism’ is closely associated with the Crusades following the papal synod of 

1095, with the expulsion of Arab peoples (known as Moors, from the Spanish ‘moros’ = dark-skinned) by the 

Spanish Inquisition in 1610, and the French occupation of Algeria between 1830 and 1962, during which periods 

the Arab population faced prejudice and discrimination. Here, religion – whether the majority religion of Islam or 

minority religions of Christianity and Judaism – is unimportant. Rather, ‘anti-Arabism’ describes prejudice and 

animosity towards Arabs themselves. This draws a clear distinction between ‘anti-Arabism’ and ‘Islamophobia’, 

although contemporary forms of 'anti-Arabism’ also contain elements of prejudice against Muslims and Islam, for 

example when terrorist attacks are linked with both a vague concept of the ‘Arab world’, as well as with the Muslim 

faith271. The Arab world per se is perceived as a threatening monolith representing the antithesis of democracy and 

the rule of law. 

                                                           
270  Echebarria-Echabe Agustín/Fernández Geude Emilia, A New Measure of Anti-Arab Prejudice: Reliability and Validity Evidence, Journal 

of Applied Social Psychology, 37, no. 5 (2007), p. 1077–1091. 
271  On this point cf., for example, Wolf Rowan, An Introduction to Islamophobia and Anti-Arabism , Illumination Project Curriculum 

Materials, p. 3. 
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With few exceptions, the terms ‘anti-Arabism’ and ‘Arabophobia’ are not found in international law documents. 

These exceptions are the concluding declaration of the World Conference Against Racism in Durban272, and the 

outcome document that emerged from the Durban Review Conference of 2009 in Geneva273, which explicitly used 

the term ‘anti-Arabism’. Neither document presents a definition, however. There is simply a call “to recognise the 

need to counter anti-Semitism, anti-Arabism and Islamophobia world-wide”, and all States are urged “to take 

effective measures to prevent the emergence of movements based on racism and discriminatory ideas concerning 

these communities (...)”. The mere fact that ‘anti-Arabism’ is mentioned alongside ‘antisemitism’ and 

‘Islamophobia’ does not in itself point to any commonality, although 'anti-Arabism’ does denote a phenomenon 

that results in racism and discrimination. 

2. Afrophobia 

The origin of the term ‘Afrophobia’ is even less clear than that of ‘Arabophobia’. It does not appear in academic 

debate. As far as discernible, it has been defined only by CARLTON W. MOLETTE/BARBARA J. MOLETTE, in 1986, 

“as fear, hate or dislike of Black Africans and Black African descendants”274. Occasionally, a similar definition 

will be proposed which references the aforementioned literature. For example: “(...) negative attitudes and feelings 

towards black people or people of African Descent around the world”275. It refers to a hostility towards individuals, 

cultures and ideas of African origin, and in particular originating from sub-Saharan countries276. This seeks to 

dehumanise and denigrate individuals, and has similarities with phenomena such as homophobia, Islamophobia 

and other forms of discrimination277. Afrophobia may also intersect with other such grounds for discrimination, 

such as homophobia, Islamophobia or disability.  

The term ‘Afrophobia’ is not found in international law documents. 

  

                                                           
272  Durban Conference Declaration, para. 150: “(...) to recognise the need to counter anti-Semitism, anti-Arabism and Islamophobia world 

wide (...)”. 
273  Outcome Document of the Durban Review Conference, para. 12: “(...) deplores the global rise and number of incidents of racial or 

religious intolerance and violence, including Islamophobia, anti-Semitism, Christianophobia and Anti-Arabism manifested in particular 
by the derogatory stereotyping and stigmatisation of persons based on their religion or belief; and in this regard urges all (...).” 

274  Molette Carlton W./Molette Barbara J., Black Theatre: premise and presentation, cf. 35; cf. also Ogden Christopher, Good Will Bill, 

Time magazine 151 (13). 
275  WorldSense.eu / Dictionary (www.wordsense.eu/Afrophobia, accessed on 24 January 2014). 
276  cf. en.wikipedia.org/wiki/User:Binadot/Afrophobia_(temp), accessed on 24 January 2014. 
277  WorldSense.eu / Dictionary (www.wordsense.eu/Afrophobia, accessed on 24 January 2014). 

5  
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E. Other ‘phobias’: homophobia, trans*phobia, etc. 

Further forms of group-related ‘phobias’ which do not relate to those who are ‘foreign’ but which concern groups 

of individuals perceived as not belonging to the national mainstream are not examined here. In the main, these are 

forms of ‘xenophobia’ which represent a broad understanding of the term, i.e. any animosity towards individuals 

who are not perceived, even within a nation, as belonging to the prevailing norm. In this connection please refer 

also to the statements made under ‘xenophobia’. Similar to the various ‘isms’, such as heterosexism, these include 

forms of animosity towards individuals who do not correspond to the socially accepted gender norms, such as 

‘transphobia’ towards those identifying as transsexual, and homophobia towards homosexuals.  
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5. Hate: hate speech, hate crime, etc. 

A.  Hate speech 

1.  Origin and academic understanding 

The term ‘hate speech’ is composed of the terms ‘hate’ and ‘speech’. The source and origin of the word ‘hate’ 

have not been determined conclusively. There is nonetheless a connection, proven since the 8th century, with the 

Middle and Old High German ‘haz’, and the Germanic ‘hataz’, meaning anger or hostility278. The root has been 

adopted in various languages in a number of forms, such as ‘hate’ and ‘hatred’ in English, ‘Hass’ in German, 

‘haine’ in French, and ‘hatur’ in Icelandic. Meanwhile, other languages such as Italian and Spanish (‘odio’) and 

Portuguese (‘ódio’), draw on the Latin ‘odius’. It is not possible to derive a clear meaning of ‘hate’ or any 

unambiguous, shared understanding of the concept. Rather, ethnolinguistic research regards ‘hate’ 

(‘Hass’/’haine’) as a social and cultural construct, the understanding and practical manifestation of which varies 

– according to JAMES W. UNDERHILL – in accordance with the given social context279. In the sense of a lowest 

common denominator, in all of the linguistic cultures mentioned above ‘hate’ refers to a lasting feeling of great 

antipathy, or hostile fundamental attitude, as the most intense form of aversion. 

Aligned with Western psychology, the PENGUIN DICTIONARY OF PSYCHOLOGY describes ‘hate’ as “a deep, 

enduring, intense emotion expressing animosity, anger, and hostility towards a person, group, or object280”.  

SIGMUND FREUD, meanwhile, described it as an ego state that wishes to destroy the apparent source of its 

unhappiness281. Psychoanalyst MARIE-CLAUDE DEFORES talks of a “deliberately destructive and dehumanising 

force”282. However, this does not necessarily refer to physical destruction, but is simply the manifestation of the 

desire never again to have contact with the object of that hate. In the words of psychoanalyst PIERRE DELAUNAY, 

“it [hate] doesn't want to know”283. A need for destruction is also central to the philosophical perspective. For 

example, according to JOSÉ ORTEGA Y GASSET, to hate (‘hassen’/‘haïr’) means “to kill in virtual terms, an intent 

to destroy, or to suppress the right to live”, while to hate another person means “to wish for their radical 

disappearance”. Hate is therefore focused on the lasting removal of the object of hatred, as the (perceived) source 

of evil, from the emotional world of the person bearing that hatred. In this sense, the Federal Supreme Court itself 

understands hate as “much more than simple antipathy, aversion or rejection, and also more than rage and anger, 

which cool off again relatively quickly”284.  

                                                           
278  Kluge Friedrich, Etymologisches Wörterbuch der deutschen Sprache, 24th revised and expanded edition; Walter de Gruyter, Berlin/New 

York 2001, p. 395. 
279  Underhill James W., Ethnolinguistic and Cultural Concepts: truth, love, hate & war, 2012. The French expression ‘j’ai la haine’, for 

example, is an expression of frustration towards someone that results in a form of apathetic aggression. 
280  Reber A.S./Reber E., The Penguin Dictionary of Psychology, New York 2002. 
281  Freud Sigmund, Instincts and their Vicissitudes. 
282  Translated from Defores Marie-Claude, Le chemin de connaissance, CVR, Gretz 2005, p. 39. 
283  Translated from Delaunay Pierre, Les quatre transferts; cf. also Tomasella Saverio, Le sentiment d’abandon, Eyrolle 2010, p. 92, which 

talks about a ‘destructive act’. 
284  BGer 6P.132/1999 and 6S.488/1999 E. 13b, judgments of 3 March 2000. 
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‘Speech’ may refer to both the way of speaking and the speech act itself. In the philosophy of language, a speech 

act is defined as an utterance in the sense of a ‘locutionary act under certain situative conditions’285 or as ‘an 

utterance that has a socially performative function in the given situative context’286. Thus, an ‘utterance’ refers not 

only to the actual words that are verbalised, but also to other forms of communication using the spoken and written 

word, signing, images, facial expression and gestures which have a meaning in a specific social context. In speech 

act theory, the speech act is described as “completing an act with the aid of verbal expression”287. According to 

the theory put forward by JOHN R. SEARLE, it is a linguistic act comprising a propositional (i.e. locutionary), an 

illocutionary, and a perlocutionary act288. The locutionary act (from the Latin loquor = I speak) describes the act 

of saying something. The illocutionary act concerns the act of speaking in social interaction, consisting of speech, 

on the one hand, and the pragmatic force of what was said on the other party (i.e. its significance), on the other. 

Finally the perlocutionary act refers to the actual effect. This goes beyond the illocutionary act. It may be, for 

example, to unsettle someone, to cheer them up, to insult them, to comfort them, to get them to change their minds 

or to persuade them of an argument. JOHN LANGSHAW AUSTIN talks in this regard about “doing something by 

saying something”289.  

The idea of ‘doing something by saying something’ is key to classifying ‘hate speech’ in the wider context of the 

language of racism and related terms. It was first introduced in to US law, in the 1960s290. The law was influenced 

by findings from the criminology field, as well as by the sociological and academic debate, which investigated 

‘hate speech’ as a particularly serious form of discrimination291. According to political scientist RAPHAEL COHEN-

ALMALGOR, ‘hate speech’ refers to an intent to demean or intimidate victims and to create a climate of brutality 

towards them, without necessarily provoking acts of violence directly292. A wide range of groups may be the 

victims (or subjects) of hate speech, on the basis of features such as ‘race’, religion, ethnic origin, skin colour, 

national origin, disability or sexual orientation. One view of ‘hate speech’ is that it is directed primarily towards 

groups that have been suppressed and stigmatised in historical social reality, and continue to be so in the present293. 

However, 'hate speech’ also affects groups that become the target of discriminatory rabble-rousing because they 

are seen as holders of power in the social context in question (on this point, cf. the statements made about 

Christianophobia in margin note 205). 

The phenomenon of ‘hate speech’ received a prominent mention many years ago as the Universal Declaration of 

Human Rights was being drafted in the wake of the foundation of the United Nations in 1945 in response to the 

horrors of two world wars. It is described as one of the key challenges for human rights. The question was raised 

of whether it would be appropriate to limit freedom of speech in order to protect certain groups of individuals from 

                                                           
285  Volmert, Sprache und Sprechen: Grundbegriffe und sprachwissenschaftliche Konzepte, in: Volmert (ed.), Grundkurs Sprachwissenschaft, 

5 ed. (2005), p. 15. 
286  Ulrich, Linguistische Grundbegriffe, 5 ed., 2002: Sprechakt [speech act]. 
287  Translated from Regenbogen/Meyer (eds.): Wörterbuch der philosophischen Begriffe, Hamburg 2005: illokutinärer Akt [illocutionary 

act] 
288  Searle John R.; Speech Acts, Cambridge 1969; cf. also the rather different definition found in Austin John Langshaw, How to Do Things 

with Words, Cambridge (Mass.), 1962. 
289   Austin John Langshaw, How to Do Things with Words, Cambridge (Mass.), 1962. 
290  On this point, cf., for example, Delgado Richard/Stefancic Jean, Understanding Words That Wound, 2004, p. 1 ff. 
291  cf., specifically, Frangoudak Anna/Thalia Dragona, What is our fatherland? Ethnocentrism in education, Alexandria Publications, 1997. 
292  Cohen-Almagor Raphaël, Fighting Hate and Bigotry on the Internet. Policy and Internet, Article 6, 2011, p. 3. 
293  cf., for example, Matsuda Mari J./Delgado Richard/Lawrence Charles/Crenshaw Kimberley, Words that Wound: Critical Race Theory, 

Assualtive Speech, and the First Amendment, Boulder Colorado 1993, p. 36. 
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inflammatory remarks or rhetoric, as well as the conditions under which any such restriction might be justified. 

Even at that time there were signs of discord which has still not been resolved294. On the one side were certain 

states which believed that any “advocacy of racial, national or religious hatred” should be banned because of its 

potential for use as racist government propaganda295. On the other side were the sceptics296 – states which feared 

“impending threats to freedom of speech”297. While those states that were in favour of restrictions did not succeed 

in having the corresponding rules incorporated into the Universal Declaration of Human Rights in 1948, the 

majority voted in favour of restrictions when the ICERD was adopted in 1965, and the ICCPR in 1966.  

In the course of debate on the international stage, and after the USA enacted laws against ‘hate speech’ in the 

1960s, ‘hate speech’ offences also increasingly began to find their way, in the widest range of forms, in to 

(criminal, civil and administrative) legislation at national level298. At the international level, the debate lay 

relatively dormant until it was energetically taken up again in the wake of the terrorist attacks on the World Trade 

Center in New York299. To date, however, attempts conclusively to define the associated theoretical concept have 

been unsuccessful. In particular, there are still no defined criteria by which to distinguish a speech act that is 

classified legally as inflammatory from one that is shocking, hurtful or disturbing (because of discriminatory, 

defamatory, stigmatising or prejudiced content)300, but which does not cross the line into incitement to 

discrimination, hostility or violence in the sense of ‘hate speech’301. There is also dispute about the extent to which 

‘hate speech’ must be a public speech act, or indeed how ‘public’ should be interpreted in this sense. To avoid 

freedom of speech being obstructed to an inappropriate degree, a report was commissioned and the debate 

continued at the UN level302. However, as far as the authors are able to discern this process, too, has been unable 

to reach a consensus about the understanding of ‘hate speech’ since 2012, when the Rabat Action Plan came into 

force.  

  

                                                           
294  cf. Kiska Roger, Hate Speech: A Comparison Between the European Court of Human Rights and the United States Supreme Court 

Jurisprudence, Regent University Law Review, Vol. 25, 107–151, p. 118; Farrior Stephanie, Molding the Matrix: The Historical and 
Theoretical Foundations of International Law Concerning Hate Speech, 14 Berkeley J. International Law, 1, 15–17 (1996). 

295  For example, Soviet delegate Alexandre Bogomolov: “It could not be said that to forbid the advocacy of racial, national or religious hatred 

constituted a violation of the freedom of the press or of free speech. Between Hitlerian racial propaganda and any other propaganda 

designed to stir up racial, national or religious hatred and incitement to war, there was but a short step. Freedom of press and free speech 
could not serve as a pretext for propagating views which poisoned public opinion” (HRC, Working Group on the Declaration of Human 

Rights, second meeting, 6–7 December 1947, UN doc. E/CN.4.AC.2/SR/9 (1947). 
296  cf. the overview in Bossuyt Marc. J., Guide to the preparatory work for the the International Covenant on Civil and Political Rights 406-

07 (1987). 
297  A prime example here is the vote of the Columbian representative during the drafting of the ICERD: “To penalise ideas, whatever their 

nature, is to pave the way for tyranny, for the abuse of power; and even in the most favourable circumstances it will merely lead to a sorry 

situation where interpretation is left to judges and law officers. As far as we are concerned, as far as our democracy is concerned, ideas 
are fought with ideas and reasons; theories are refuted with arguments and not by resort to the scaffold, prison, exile, confiscation or fines 

(...) we believe that penal law can never presume to impose penalties for subjective offences. This barbarous practice is merely the 

expression of fanaticism such as is found among uncivilised people and is hence proscribed by universal law”, (UN GAOR. 20th Sess., 
1406th plen. mtg. at 8, 21 December 2001, UN doc. A/PV.1406). 

298  cf., specifically, the overview in Bossuyt (fn 296), margin note 59, p. 407. 
299  Kiska (fn 294), p. 109. 
300  With regard to international and constitutional case law, cf. margin note 237 f. 
301  And thus should not be prohibited by legal means, because it is not presented as inflammatory or does not have an inflammatory effect; 

on this point, cf. Wiesendanger (fn 292), p. 73: “(…) to better define (...) those who should face criminal punishment from those who 

may be stopped by civil, administrative or non-judicial means”. 
302  cf. Rabat Plan of Action on the prohibition of advocacy of national, racial or religious hatred that constitute incitement to discrimination, 

hostility or violence. Conclusion and recommendations emanating from the four regional expert workshops organised by OHCHR, in 

2011, and adopted by experts in Rabat, Morocco on 5 October 2012. 
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2. Legal situation 

While there are many national provisions and definitions303, there is no universally accepted legal definition of 

‘hate speech’304. The term has been defined only in the soft law issued by the Committee of Ministers of the 

Council of Europe. According to this broad definition, ‘hate speech’ refers to “all forms of expression which 

spread, incite, promote or justify racial hatred, xenophobia, anti-Semitism or other forms of hatred based on 

intolerance, including: intolerance expressed by aggressive nationalism and ethnocentrism, discrimination and 

hostility against minorities, migrants and people of immigrant origin”305. According to soft law, other groups may 

also be affected by ‘hate speech’, such as those who are gay306, trans* and inter*307, as well as people with 

disabilities. International law only explicitly mentions those aspects of ‘hate speech’ which are inflammatory in 

nationalistic, racist or religious terms. For example, the International Covenant on Civil and Political Rights covers 

“any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or 

violence”308. For ‘hate speech’ to have been committed, there must be both an intent to provoke discrimination, 

and a discriminatory effect. By contrast, the UN's International Convention on the Elimination of all Forms of 

Racial Discrimination is limited to racially inflammatory speech. Among the obligations that it contains is that 

states must punish by law “all dissemination of ideas based on racial superiority or hatred, incitement to racial 

discrimination, as well as all acts of violence or incitement to such acts against any race or group of persons of 

another colour or ethnic origin”309. Reflecting this, the Committee on the Elimination of Racial Discrimination, 

which monitors the ICERD, defines ‘racist hate speech’ as “speech creating a climate of racial hatred and 

discrimination”310, stating that this may take many forms311. In contrast to the practice of the UN Human Rights 

Committee, which monitors the implementation of the ICCPR, the speaker does not necessarily have to have any 

provocative intent (cf. statements below on ‘national, racial or religious hatred’).  

In addition to international law, the practices of international monitoring organisations also provide clues as to 

what is to be understood under ‘hate speech’. For example, the European Court of Human Rights distinguishes 

between “genuine and serious incitement to extremism” that is often directed against certain groups, and 

expressions of opinion which fall below this threshold but which “offend, shock, and disturb”312. Not every 

expression “of (...) intolerance, negative stereotyping and stigmatisation of, and discrimination (...) against 

persons” constitutes ‘hate speech’, however. The term refers only to a disparaging, insulting or intimidating 

utterance directed towards or concerning a person or group of individuals that is used to incite violence, hatred or 

discrimination. The ECtHR has declared restrictions on freedom of speech to be permissible in particular in cases 

                                                           
303  cf., for example, Criminal Code of Canada, R.S.C., 1985, c. C-46, sec. 319; Alvaro Paúl Díaz, The Criminalization of Hate Speech in 

Chile in Light of Comparative Law, Rev. Chil. Derecho, 2011, vol. 38, no. 3, S. 573–609; Straffeloven, section 266 B (Denmark). 
304  Accepted definitions cover only certain categories of ‘hate speech’ (cf. margin notes 236–244). 
305  Council of Europe’s Committee of Ministers’ Recommendation 97(20); cf. also ECtHR, Jersild v. Denmark, no. 15890/89. 
306  Volkova Nadia/Silvestri Martina/López Sergion, Hate Speech and The Media, Background paper, Council of Europe, p. 3. 
307  LGBTQI (Lesbian, Gay, Bisexual, Transsexual, Queer, Intersex). 
308  Art. 20 para. 2 ICCPR. 
309  Art. 4 Abs. 1(a) ICERD. 
310  CERD, General Recommendations of 26 September 2013, UN doc. CERD/C/GC/35, para. 5. 
311  CERD, General Recommendations of 26 September 2013, UN doc. CERD/C/GC/35, para. 7. 
312  cf., specifically, ECtHR, Remer v. Germany, 25096/94 /1995), section 1; Marais v. France, 31159/96 (1996), section 1; ECtHR, Jersild 

v. Denmark (GC), 15890/89 (1994) section 30; R.L. v. Switzerland (AD), 43878/98 (2003), section 8; MRA, Ross v. Canada, 736/1997 
(2000), section 10.6; J.R.T. & W.G. Party v. Canada, 104/1981 (1983), section 8b; US Supreme Court, Virginia v. Black, 538 US 343, 

358 (2003); R.A.V. v City of St. Paul, 505 US 377, 386 (1992). 
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in which hatred is being incited313, discriminatory ideologies are being disseminated publicly314, or in which the 

Holocaust or other historical genocides, or those recognised as such by an international court or by judicial 

consensus, are denied315. Here, ‘utterance’ refers to any speech, gesture or conduct reflected in the spoken or 

written word, images, signing, symbols, facial expression or gesture, or by any other means. The case law of the 

ECtHR indicates that ‘hate speech’ must be restricted in particular where minorities or socially stigmatised or 

excluded groups, such as members of certain religions, ethnic and cultural groups, or the LGTBQI community, 

are affected (asymmetric concept of protection, cf. margin note 69).  

Incitement to hatred does not necessarily entail a call for an act of violence, or other criminal acts. Attacks on 

persons committed by insulting, holding up to ridicule or slandering specific groups of the population can be 

sufficient to justify intervention by the authorities316. The call for hatred does not have to be direct, either. It is 

sufficient to make a 'serious and prejudicial allegation’ discriminating against a specific group. As a result of its 

very extensive Vejdeland ruling, the European Court of Human Rights faced marked criticism in the academic 

literature for permitting very vague and wide-ranging restrictions on speech that does not necessarily have to have 

any inflammatory effect. Discriminatory acts that fall below this threshold do not constitute ‘hate speech’. These 

include, for example, discriminatory utterances which do not trigger any forceful feelings of hatred or seek to 

disseminate any given ideology, such as comparisons between racism and animal testing317 or the observation of 

certain differences318.  

Opinions differ with respect to whether the incitement to violence, hatred or discrimination must be intentional. 

The practice of human rights organisations tends to take a rather effect-based view. However, this raises the issue 

that there has been no conclusive decision as to how intensely such calls must be made in order to create a 

discriminatory or hostile climate. In other words, what criteria must be met? How to judge the degree of probability 

that the speech act in question actually will engender a discriminatory or hostile climate among the population is 

also a matter of dispute. Here, the difficulties with the human rights perspective originate primarily from the fact 

that it is extremely difficult to evaluate the potential of a speech act actually to trigger or to exacerbate fear and 

stress in social reality, thereby resulting in an ingrained defensive reflex against the groups concerned319. Given 

concerns about freedom of expression, a certain reticence is also to be observed in the practice of human rights 

organisations. Although developments in case law are certainly moving towards the ‘clear and present danger’ 

doctrine which has grown up out of US practice, particularly sensitive social spaces constitute a certain exception. 

One example here is when young people face discriminatory utterances in an educational setting (cf. the Vejdeland 

ruling). It remains to be seen how the debate will develop both at international level and in national systems of law 

in the wake of the Rabat Action Plan of 2012. 

                                                           
313  ECtHR, Nur Radyo Ve Televizyion Yayinciliği AŞ v. Turkey, 6587/03 (2007), section 28 ff.; Gündüz v. Turkey, 35071/97 (2003), section 

49; I.A. v. Turkey, 42571/98 (2005). 
314  ECtHR, Vejdeland et. al. v. Sweden, 1813/07 (2012); 
315  ECtHR, Lehideux & Isorni v. France (GC), 24662/94 (1998), section 52 f.; MRA, Faurisson v. France, 550/1993 (1996), sections 9.3.-

9.7; Chauvy v. France, 64915/01 (2003), section 69; Perinçek Affair v. Switzerland, 27510/08 (2013); BGE 129 IV 95, del. 3.4.1.; 

Garaudy v. France, 65831/01 (2003). 
316  ECtHR, Vejdeland et. al. v. Sweden, 1813/07 (2012); discussed by Schefer Markus in Medialex 2012, p. 78 ff. 
317  cf. ECtHR, PETA Germany v. Germany, 43481/09; discussed by Schefer Markus in Medialex 2013, p. 22 ff. 
318  BGer 5A_82/2012 of 29 August 2012; discussed by Naguib (fn 9), p. 13 ff. 
319  Demore, p. 1. 
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In the recent past, CERD has focused specifically on the term 'racist hate speech’. In its General Recommendation 

no. 35 of 26 September 2013320, the Committee describes ‘racist hate speech’ as “all dissemination of ideas based 

on racial or ethnic superiority” and “incitement to hatred, contempt, or discrimination against members of a group 

on grounds of their race, colour, descent, or national or ethnic origin”. The Recommendation goes on to say: 

“Incitement characteristically seeks to influence others to engage in certain forms of conduct”. It also remarks that 

hate speech can take many forms, including “indirect language in order to disguise its targets and objectives”321. 

These include forms of expression involving the spoken and written word, images and symbols322. ‘Racist hate 

speech’ may affect a variety of different groups, “such as indigenous peoples, descent-based groups, and 

immigrants or non-citizens, including migrant domestic workers, refugees and asylum seekers”323. From the 

intersectionality perspective (cf. margin note 140 ff.), women from the aforementioned or other vulnerable groups, 

or individuals belonging to certain religious groups324 may also be affected, “including expressions of 

Islamophobia, anti-Semitism and other similar manifestations of hatred against ethno-religious groups”325. The 

Recommendation states that a variety of contextual factors must be taken into account when determining whether 

or not speech has a racist or inflammatory dimension. These are326: 

 The content and form of speech: “(…) whether the speech is provocative and direct, in what form it is 

constructed and disseminated, and the style in which it is delivered.” 

 The economic, social and political climate: “(…) prevalent at the time the speech was made and 

disseminated, including the existence of patterns of discrimination against ethnic and other groups, 

including indigenous peoples. Discourses which in one context are innocuous or neutral may take on a 

dangerous significance in another: in its indicators on genocide the Committee emphasised the relevance 

of locality in appraising the meaning and potential effects of racist hate speech.” 

 The position or status of the speaker: “(…) in society and the audience to which the speech is directed. 

The Committee consistently draws attention to the role of politicians and other public opinion-formers in 

contributing to the creation of a negative climate towards groups protected by the Convention, and has 

encouraged such persons and bodies to adopt positive approaches directed to the promotion of 

intercultural understanding and harmony. The Committee is aware of the special importance of freedom 

of speech in political matters and also that its exercise carries with it special duties and responsibilities.” 

 The reach of the speech: “(…), including the nature of the audience and the means of transmission: 

whether the speech was disseminated through mainstream media or the Internet, and the frequency and 

extent of the communication, in particular when repetition suggests the existence of a deliberate strategy 

to engender hostility towards ethnic and racial groups.” 

                                                           
320  CERD, General Recommendation no. 35 of 26 September 2013, UN doc. CERD/C/GC/35. 
321  CERD, General Recommendation no. 35 of 26 September 2013, UN doc. CERD/C/GC/35, para. 7. 
322  CERD, General Recommendation no. 35 of 26/09/2013, UN doc. CERD/C/GC/35, para. 16. 
323  CERD, General Recommendation no. 35 of 26/09/2013, UN doc. CERD/C/GC/35, para. 6. 
324  “(...) the Committee’s attention has also been engaged by hate speech targeting persons belonging to certain ethnic groups who profess 

or practice a religion different from the majority (...)”. 
325  CERD, General Recommendation no. 35 of 26 September 2013, UN doc. CERD/C/GC/35, para. 6. 
326  CERD, General Recommendation no. 35 of 26/09/2013, UN doc. CERD/C/GC/35, para. 15. 
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 The objective of the speech: “speech protecting or defending the human rights of individuals and groups 

should not be subject to criminal or other sanctions.” 

3.  Practice of the Swiss authorities 

It has not been possible to determine any established practice on the part of the Swiss authorities with regard to 

the term ‘hate speech’. However, the topic was taken up in Switzerland as in other countries as part of the Council 

of Europe's 2014 ‘No hate speech’ campaign327. In addition, the FCR dedicated the December 2013 edition of its 

Tangram publication to the issue, although it did not offer any independent definition of ‘hate speech’328. It is 

unsurprising that ‘only’ contributions to the debate have been made, and no specific definitions offered, as this is 

symptomatic of a currently politicised debate which is still unfolding (cf. the Rabat Action Plan, fn 303). 

Despite the lack of clarity on its definition, acts of ‘hate speech’ are significant in Swiss law, primarily in the form 

of criminal law bans on ‘racial’ discrimination which were introduced with the ratification of the ICERD. These 

make key acts of ‘hate speech’ punishable offences if they concern racial, ethnic or religious groups (Art. 261bis 

Swiss Criminal Code [CC], Art. 171c Military Criminal Code [MCC])329. Such acts include incitement to hatred 

or discrimination (para. 1), the dissemination of racist ideologies (para. 2), preparatory action relating to racist 

propaganda or discriminatory denigration (para. 4 clause 1), as well as the denial, justification and trivialisation of 

genocide and crimes against humanity (para. 4 clause 2). In our view, the offences in question are to be interpreted 

in line with international law, in the sense of Arts. 19 and 20 ICCPR and Art. 4 ICERD. 

 Incitement to hatred: Any person who publicly incites hatred of a person or a group of persons on the 

grounds of their ‘race’, ethnic origin or religion is punishable by a custodial sentence or monetary penalty. 

This is speech which is intended and likely to engender a fundamentally hostile attitude to certain groups 

of people by fomenting emotion330. 

 Incitement to discrimination: Any person who publicly incites discrimination against a person or a group 

of persons on the grounds of their ‘race’, ethnic origin or religion is also punishable under para. 1 by a 

custodial sentence or monetary penalty. This includes speech which expressly calls for or incites the 

denial or violation of the rights of others331. By contrast, criticism of certain individuals is permitted, 

providing an entire group is not accused wholesale of such conduct. It must be noted that the interpretation 

of Art. 261bis CC (or Art. 171c MCC) must give due consideration to freedom of opinion.  According to 

the case law of the ECtHR and the Swiss Federal Supreme Court, it is enormously important to a 

democracy that political issues and the problems of public life are expressed. It should be possible to 

represent points of view that are not held by the majority and which may seem shocking to many. This 

also covers ill-considered and rather emotional utterances in everyday life. In addition, expressions of 

                                                           
327  cf. http://www.sajv.ch/de/projekte/no-hate-speech/aktionen-ch/ (accessed on 2 February 2014). 
328  http://www.ekr.admin.ch/pdf/Tangram_32.pdf 
329  For an overview, cf. Naguib et al., margin notes 1162–1192. 
330  BGE 123 IV 202. 
331  Niggli, margin note 724 ff. 
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opinion are permitted to irritate, provoke, upset or even hurt. Racist statements are also covered by 

freedom of opinion provided they do not cross the line into racist agitation332. 

 Dissemination of ideologies: Any person who publicly disseminates ideologies that have as their object 

the systematic denigration or defamation of the members of a ‘race’, ethnic group or religion are also 

punishable by a custodial sentence or monetary penalty. Such sanctions are conditional upon a person or 

group of persons being accused indiscriminately of dishonourable or even criminal behaviour333. 

 Denial of genocide and crimes against humanity: Any person who publicly denies, grossly trivialises or 

attempts to justify genocide or other crimes against humanity violates para. 4 subclause 2 of the criminal 

provisions on racism334. 

 Acts of propaganda: Finally, it must be stated that preparatory action relating to racist propaganda is 

also prohibited under criminal law. Any person who participates in organising or encouraging propaganda 

campaigns with the objective of inciting hatred or discrimination, of disseminating racist ideologies or of 

denying genocide and crimes against humanity violates para. 3 of the criminal provisions on racism335. 

Whether or not such actions can be subsumed under the definition of ‘hate speech’ cannot be determined 

conclusively. In our view, even preparatory action should be classified as acts of ‘hate speech’, as this 

would considerably increase the deterrent effect. 

 

4.  Summary 

Term: engl. hate speech; dt. Hassrede336; fr. discours de haine; it. dichiarazioni di odio. 

Usage: ‘Hate speech’ is not established as a legal term. It is not codified expressly in the relevant instruments 

under international and constitutional law. Rather, it is described in isolated cases and is limited to specific 

forms337. Certain forms or subcategories of ‘hate speech’ are established in international law, however. Examples 

include the phrase ‘incitement to national, racial or religious hatred’, as found in Art. 20 ICCPR, and ‘racist hate 

speech’ in Art. 4 ICERD (cf. margin note 274). Practice and teaching have to date examined the term ‘hate speech’ 

to only a limited extent, but many national instruments do contain provisions which make incitement to 

discrimination, hatred or violence against certain groups punishable under criminal or civil law. 

Meaning: Drawing on international soft law and national regulations, in our view ‘hate speech’ describes an 

1utterance 2adirected at a specific individual or group of persons, or an utterance 2babout a person or group of 

persons, which 3in a discriminating way 4adenigrates the human dignity of the person concerned or 4bdefames the 

groups concerned. Furthermore, for an incident to be classified as ‘hate speech’, there must be a clear and present 

                                                           
332  cf., specifically ECtHR, Nur Radyo Ve Televizyon Yayinciliği A.Ş. v. Turkey, no. 6587/03 (2007) section 30; BGE 131 IV 23, del. 2.1; 

117 IV 27, del. 2c. 
333  BGE 123 IV 202; 126 IV 20. 
334  BGE 131 IV 23. 
335  Schleiminger Mettler, Basler Kommentar, margin note 43 ff. on Art. 261bis CC N 43 ff; BGE 123 IV 202; 126 IV 20. 
336  also: ‘Hasssprache’, ‘Volksverhetzung’ 
337  For example, Art. 20 ICCPR: “any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility 

or violence”.  
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danger that 5ahostile feelings and/or 5baggressive forms of discrimination or stigmatisation against such groups will 

be 6encouraged among the general population. 

 1 An utterance refers to any speech, gesture or conduct reflected in the spoken or written word, images, 

signing, symbols, facial expression or gesture, or by any other means. Drawing on linguistics and the 

philosophy of language, this is a speech act as an utterance of a performative nature, in other words an 

utterance which may trigger a reaction in the other party. 

 2a This is an utterance that is knowingly and deliberately directed at a specific individual or at several 

specific individuals who is/are the actual or purported bearer(s) of a protected characteristic. 

 2b This is an utterance about a collective in the sense of several persons who are not individually identified, 

because they are the bearers of protected characteristics (cf. margin note 220). 

 3 An utterance is made in a discriminating way if it places the persons concerned at a disadvantage on the 

basis of an actual or ascribed dimension of discrimination. These motives for discrimination include those 

characteristics listed explicitly in the relevant provisions in law338. They also include those characteristics 

that result in the affected groups, or actual or purported bearers of those group characteristics, facing 

stigmatisation or exclusion.  

 4a The human dignity of an individual is denigrated in that they are, in principle, denied an existence on 

the basis of equal rights, or equality or the enjoyment of rights. 

 4b Defamation refers to the public dissemination of dishonourable or illegal characteristics or conduct 

which are untrue or falsified. 

 5a Hostile feelings refers to emotions of aversion. 

 5b Aggressive forms of discrimination refers to those which result in themselves in ‘hate speech’, violence 

or systematic discrimination in access to resources. 

 6 For an incident to be classified as ‘hate speech’, there must be a degree of probability that it will engender 

the hostile feelings or aggressive forms of discrimination defined in margin notes 223 and 224 in at least 

parts of the population. However, such feelings or discrimination do not necessarily have to have been 

triggered in reality, neither must there be any specific intention to achieve these effects. 

Ambiguities: According to practitioners and academics, the following points in particular are unresolved in soft 

law or dealt with differently in the various national-level provisions: 

 The precise criteria by which to determine the line between discriminatory speech in public which is 

covered by freedom of expression as guaranteed by human rights, and speech that is no longer protected 

by this freedom; 

 The issue of whether or not hatred, discrimination and/or violence must actually be brought about, or 

whether a certain probability that feelings of hatred or discrimination will be triggered will suffice – and 

if so, the degree of that probability; 

                                                           
338  e.g. Art. 2 para. 2 ICESCR, Art. 2 para. 1 ICCPR, Art. 14 ECHR, Art. 8 para. 2 FC  
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 The question of whether or not the inflammatory effect must be based on intent, or whether unintentional 

agitation would also constitute ‘hate speech’. 

 The question of whether or not the speech act must be presented publicly, and if so, how ‘public’ should 

be defined. 

 The extent to which preparatory action, i.e. action intended to prepare hate crimes in the public arena, 

should be classified as a form of preparatory ‘hate speech’; 

 Finally, there is also disagreement about whether certain forms of speech should enjoy greater protections, 

specifically artistic and academic debate. 
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B. National, racial or religious hatred 

1.  Origin and academic understanding 

There is a specific history behind the term ‘national, racial or religious hatred’. It originates from Art. 20 para. 2 

of the International Covenant on Civil and Political Rights (ICCPR). ‘National, racial or religious hatred’ was 

stipulated explicitly for the first time in 1966 as the ICCPR was being drafted. It was then codified in binding form 

in 1976: “Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility 

or violence [is] prohibited by law339”. The International Convention on the Elimination of All Forms of Racial 

Discrimination (ICERD) also played an important part in the origins of the phrase ‘national, racial or religious 

hatred’. In this form it has found renewed importance in the recent past, as part of the debate surrounding 

‘defamation of religion’ since the turn of the millennium. Meanwhile, the individual terms ‘racial hatred’ and 

‘religious hatred’ have demonstrated their own specific developments in human rights policy and practice – in 

addition to their continued evolution on the basis of the rulings of the European Court of Human Rights and the 

practice of treaty bodies340: 

The term ‘racial hatred’ occurred for the first time in legally binding form with the entry into force of the ICERD 

in 1969. Furthermore, the phenomenon of ‘racial hatred’ has been codified in national systems of law, especially 

those following the Anglo-Saxon tradition (primarily the USA and Australia). Here, it was defined and 

substantiated as a criminal offence as long ago as the 1960s, although in some cases other terms such as ‘racial 

vilification’ were used. According to GIBSON, ‘racial vilification’ covers “all acts, conduct, behaviour or activity 

involving the defamation of individuals and groups on the grounds of their colour, race or ethnic or national origins, 

as well as those which constitute the incitement or stirring up of hatred or other emotions of hostility and enmity 

against individuals and groups on the ground of their colour, race or ethnic or national origins”341.  

Meanwhile, ‘religious hatred’ as a legal term became the subject of high-profile debate in particular in the wake 

of the terrorist attacks on the World Trade Center on 11 September 2001342. This was intended to create a greater 

focus on ‘religiously aggravated offences’, which refers principally to “harassment [… as] a subjective and 

unpredictable allegation and the creation of religiously aggravated harassment offences [that] provide a mechanism 

for the bringing of prosecutions by every religious extremist or cult which feels it has somehow been harassed”. 

Furthermore, independently of any religious motives ‘religious hatred’ relates to any incitement to hatred, 

discrimination or violence on the basis of membership of a religion or against certain religious groups. This 

incitement to hatred on the grounds of religion covers verbal and physical attacks on individuals belonging to any 

religion, on religious buildings and rituals, and incitement to hatred, discrimination or violence against the persons, 

religious institutions or rituals concerned. 

                                                           
339  Art. 20 para. 2 ICCPR. 
340  On the issue as a whole, cf. the Rabat Plan. 
341  Gibson J., The issue of racial vilification, Law Institute Journal, vol. 64, no. 8, p. 709–13. 
342  c.f., for example, Why a religious hatred law would harm religious liberty and freedom of speech, Anti-terrorism, Crime and Security 

Bill: Part 5. 
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2. Legal situation 

To date there has not been any universally recognised legal definition of ‘national, racial or religious hatred’. There 

is only a slim body of international and national case law, which is developing on a case-by-case or ad-hoc basis. 

The various legal instruments are extremely heterogeneous and vague, and are either very narrow or very broad343. 

A certain terminological and/or conceptual approach can be made only at the general, abstract level. Drawing on 

Art. 20 para. 2 ICCPR, Art. 4 a in conjunction with Art. 1 ICERD, and the practice of the European Court of 

Human Rights, ‘hatred’ describes a hostile feeling of superiority that, by definition, is directed towards a group of 

people facing stigmatisation and discrimination in social reality. Further clues can be found in the CAMDEN 

PRINCIPLES ON FREEDOM OF EXPRESSION AND EQUALITY, which define ‘hatred’ and ‘hostility’ as “intense and 

irrational emotions of opprobrium, enmity and detestation towards the target group” (Principle 12). Thus, ‘racial 

hatred’ is directed against individuals because of their ‘race’, colour, descent, national origin or customs (cf. 

margin notes 44–47 above). Meanwhile, ‘religious hatred’ centres on issues associated with a religious or 

areligious world view, and ‘national hatred’ refers to customs and nationality. 

Art. 20 para. 2 ICCPR states: “Any advocacy of national, racial or religious hatred that constitutes incitement to 

discrimination, hostility or violence shall be prohibited by law”. ‘Advocacy’ is defined as “requiring an intention 

to promote hatred publicly towards the target group”. According to Art. 4 a ICERD, the following should be 

punishable by law: all dissemination of ideas based on [racial superiority, anti-religious or nationalist] tenets; 

incitement to ‘racial’ discrimination [religious discrimination, discrimination against a nation], and “all acts of 

violence or incitement to such acts against any race or group of persons of another colour or ethnic origin, and also 

the provision of any assistance to racist activities, including the financing thereof” (paraphrased from Art. 4 a 

ICERD). ‘Incitement’ refers to “statements about national, racial or religious [etc.] groups which create an 

imminent risk of discrimination, hostility or violence against persons belonging to those groups”344. It is an offence 

regardless of whether or not the hostile action actually results in discrimination, enmity or violence. It is sufficient 

for there to be an atmosphere that encourages hatred and incitement to discrimination, enmity or violence, or makes 

it likely that those will be the effects345. REID/SMITH talk about a “climate in which more serious (…) violence is 

likely to be carried out”346.  

In conclusion, it can be stated that advocacy of ‘national, racial or religious hatred’ covers utterances which 

disseminate ideas of superiority over certain groups of people on the basis of their origin, nationality, ethnicity, 

religion, or national customs, or which are ‘racially’ discriminatory in some other way (e.g. owing to language, 

caste, etc.), as well as incitement to discrimination against the groups concerned. 

                                                           
343  Rabat Plan of Action, para. 14 ff. 
344  Article 19, The Camden Principles on Freedom of Expression and Equality, Principle No. 12: 

www.article19.org/data/files/pdfs/standards/the-camden-principles-on-freedom-of-expression-and-equality.pdf 
345  Art. 20; MRA, GC No. 34 of 12 September 2011. 
346  Sally Frances Reid/Russell G. Smith, Regulating racial hatred, trends & issues in crime and criminal justice, no. 79, 1998, p. 2. 
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3. Practice of the Swiss authorities 

It has not been possible to identify any specific practice of the Swiss authorities with regard to ‘national, racial or 

religious hatred’.  

4. Summary 

Term: engl. national, racial or religious hatred; dt. nationaler, rassischer, religiöser Hass; fr. haine nationale, 

raciale, religieuse; it. odio nationale, razziale, religioso. 

Usage: ‘National, racial or religious hatred’ is a known legal term. It is expressly codified347 in the relevant 

instruments of international law348, and is also found in a number of forms, and in part, in a variety of national 

instruments. Practice and teaching have already been able firmly to outline the term, and the adoption of General 

Recommendation No. 35 from the Committee on the Elimination of all forms of Racial Discrimination (CERD) 

resolved some of the key pending issues. 

Meaning: Drawing on international law, in our view “any advocacy of national, racial or religious hatred that 

constitutes incitement to discrimination, hostility or violence” refers to an 1utterance which 2disseminates 3aideas 

of superiority over groups of people 4on the basis of their origin, nationality, ethnicity, religion, national customs, 

or which are ‘racially’ discriminatory in some other way (e.g. owing to phenotypical characteristics, language, 

caste, etc.), or 5incitement to discriminate against the groups concerned, where such advocacy 6encourages an 

inflammatory climate. 

‘National, racial, or religious hatred’ describes an 3aidea of superiority which is often associated with a 3bhostile 

feeling towards a group of people on the basis of their origin, nationality, ethnicity, religion, or national customs, 

or which are racially discriminatory in some other way (e.g. owing to language, caste, etc.). 

 1 An utterance refers to any speech, gesture or conduct reflected in the spoken or written word, images, 

signing, symbols, facial expression or gesture, or by any other means. Drawing on linguistics and the 

philosophy of language, this is a speech act as an utterance of a performative nature, in other words one 

which may trigger a reaction in the other party. 

 2 Disseminate refers to an active public presence. 

 3a An idea of superiority describes the attitude that certain people are of greater value, or are entitled to 

more rights.  

 2b An idea is hostile if it is associated with feelings of aggression. 

 4 An idea of superiority is racially discriminatory if it affects people or places them at a disadvantage as 

a result of phenotypical or cultural characteristics (cf. also margin note 97). 

                                                           
347  For example, Art. 4 ICERD.  
348  e.g. Art. 2 para. 2 ICESCR, Art. 2 para. 1 ICCPR, Art. 14 ICESCR, Art. 8 para. 2 FC. 
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 5 Incitement refers to an active effort to stir up emotions or generate a mood to encourage violence and 

other aggressive forms of discrimination. 

 6 Encouragement of an inflammatory climate requires the possible manifestation of the idea of superiority 

as hostile feelings or violence and other aggressive forms of discrimination. When judging whether or 

not this is the case, the following aspects must be taken into consideration: content and form of the speech, 

the economic, social and political climate, the position or status of the person speaking, the reach of the 

speech, and its objective. 

Ambiguities: The following point, in particular, remains unresolved in the practice and teaching of soft law: 

 The precise qualitative criteria that must be applied when determining whether or not an ‘inflammatory 

climate’ exists. By contrast, the criteria that should be used to judge what might be understood by 

‘encourage’ have been largely resolved (cf. margin note 253). 
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C.  Hate crime (also: biased crime) 

1.  Origin and academic understanding 

The term ‘hate crime’ (also referred to as ‘biased crime’), originates from the US civil rights movement and US 

criminal law of the 1960s. It describes criminal acts against the physical body, life, integrity, freedom and property 

based on bias rooted in actual or ascribed protected identity characteristics, such as colour, origin, nationality, 

culture, religion, gender, sexual orientation, body, way of life, etc. It covers both acts by a dominant group against 

a stigmatised group and the counter-reaction of discriminated groups against members of the dominant group349. 

(With regard to the term ‘hate’, cf. margin note 231 ff.). Despite the imprecision surrounding the term, it is used 

in legal policy, and in debate in the legal and social science fields350.  

“Hate crimes (...)” may be understood “as criminal conduct motivated in whole or part by a negative opinion or 

attitude toward a group of persons. Hate crimes involve a specific aspect of the victim’s identity (e.g., race). Hate 

crimes are not simply biases, they are dangerous actions motivated by biases (e.g., cross burnings, physical 

assaults)”351. ‘Hate crime’ was introduced as a specific legal concept because hate crimes can trigger specific, 

elevated psychological stress in their victims, thereby resulting in a series of mental health problems. 

2.  Legal situation 

The term ‘hate crime’ is not used in international law. It is important only in the context of national systems of 

law, primarily in the US, but even here it is so imprecise that it is conditional not upon hatred, but bias, as the 

motive against certain groups352. That is why the term ‘biased crime’, as used in professional debate in the USA, 

is analytically more accurate. The OSCE's Hate Crime Report follows the same approach, defining the term as 

follows: “The first element is that an act is committed that constitutes a criminal offence under ordinary criminal 

law. The second element is that the offender intentionally chooses a target with a protected characteristic. A 

protected characteristic is a characteristic shared by a group, such as ‘race’, language, religion, ethnicity, 

nationality or any other similar common factor. For example, if a person is assaulted because of his or her real or 

perceived ethnicity, this constitutes a hate crime.” 

                                                           
349  cf., for example State v. Mitchell, 508 U.S. 476, 113 S. Ct. 2194, 124 L. Ed. 2d 436 (1993), in which the US Supreme Court had to 

examine whether or not the heavier sentence handed down in the conviction of a young black man because of hate-motivated grievous 

bodily harm to a 14-year-old white boy constituted a violation of the freedom of opinion and expression that is protected under the First 
Amendment. 

350  McDevitt Jack/Williamson Jennifer, Hate Crimes: Gewalt gegen Schwule, Lesben, bisexuelle und transsexuelle Opfer, in: Heitmeyer 

Wilhelm/Hagan John (eds.), Internationales Handbuch der Gewaltforschung, Wiesbaden 2002, p. 1000 ff. 
351  Demore Diane, The Psychology of Hate Crimes, American Psychological Association, 2009, available at: 

http://www.apa.org/about/gr/issues/violence/hate-crimes-faq.pdf (accessed on 1 February 2014), page 1. 
352  OSCE-ODHIR Roundtable, Racism in the OSCE Region, Old Issues, New Challenges, Vienna, 20 March 2009, p. 11; OSCE press release 

of 22 February 2012, ‘OSCE Personal Representative urges participating States to take hate crimes against Muslims seriously’, accessible 

at: www.osce.org/cio/88342 (accessed on 2 November 2013); Personal Representative of the OSCE Chair-in-Office on Combating 

Racism, Xenophobia and Discrimination, also focusing on Intolerance and Discrimination against Christians and Members of Other 
Religions, Report to the OSCE Permanent Council, Vienna, 15 November 2012, p. 2 f, available at www.osce.org/pc/97507 (accessed on 

20 August 2013). 
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Drawing on a comparison of laws, MARCEL A. NIGGLI defines the term as follows: “Hate crimes are violent acts 

against persons or groups of persons that are motivated by the victims’ membership of a particular group. Hate 

crimes are criminal offences (including misdemeanours against persons or property), the victim, the conditions, or 

the objective of which are chosen on the basis of an actual or perceived connection, belonging, support or 

membership of a group, which is defined as follows. A group may be formed according to an actual or perceived 

‘race’, national or ethnic origin, language, colour, religion, gender, age, disability, sexual orientation, or similar 

factor”353.  

Three approaches to codifying ‘hate crimes’ are pursued at the legislative level. Firstly, qualified offences are 

added as sub-categories of offences per se (for example, penalty enhancement provisions which scale up the 

severity of the offence, akin to the distinction between misdemeanours and felonies in the USA)354. Secondly, 

stand-alone offences are created355. Thirdly, impact and motive are factored in via judicial sentencing practice356. 

The OSCE Hate Crime Report tends to favour the first approach: “Hate crimes always require a base offence to 

have occurred. If there is no base offence, there is no hate crime”. However, this does not correspond to the human 

rights approach, as pursued on the basis of the ICERD, because it makes the way in which ‘hate crime’ is 

interpreted contingent upon the national system of criminal law in question. 

3.  Practice of the Swiss authorities 

It has not been possible to determine any established practice with regard to the term ‘hate crime’. One exception 

is the recording of racist motives in Switzerland’s official police crime statistics (PCS)357. Furthermore, in a 2007 

ruling the Federal Supreme Court classified intent to discriminate as carrying a heavier penalty. According to this 

ruling, when re-assessing the sentence for convictions for multiple (or in some instances, attempted) cases of 

grievous bodily harm, that “the appellant genuinely did commit these offences with a racist or xenophobic – and 

thus particularly reprehensible – motive, and that the victims perceived the acts of violence to be a racist act, thus 

further denigrating them” should be considered grounds for a tougher sentence358. The requirement here is that the 

racist motive is identified as such either from the objective third-party perspective, or by the victim359. 

                                                           
353  Translated from the German in: Sotiriadis Georgios, Brauchen wir sanktionsrechtliche Normen, damit Hate Crimes von der Strafjustiz 

angemessen beurteilt werden?, KJ 3/2014; Niggli Marcel A., ‘Rasse’ndiskriminierung. Ein Kommentar zu Art. 261bis StGB und Art. 

171c MStG. Mit Rücksicht auf das Übereinkommen vom 21. Dezember 1965 zur Beseitigung jeder Form von „Rasse“ndiskriminierung 
und die entsprechenden Regelungen anderer Unterzeichnerstaaten, 2nd extended and revised edition, p. 82 ff.; cf. also the definitions in 

Jacobs James B./Potter Kimberly, Hate Crimes. Criminal law and identity politics, New York/Oxford 1998; McClintock, Michael, 
Everyday fears. A survey of violent hate crimes in Europa and North America, available at: 

http://www.humanrightsfirst.org/discrimination/pdf/everyday-fears-intro-080805.pdf (accessed on 1 February 2014); Coester Marc, Das 

Konzept der Hate Crimes aus den USA unter besonderer Berücksichtigung des Rechtsextremismus in Deutschland, 2008. 
354  cf. for example, Andorra, Armenia, Australia, Azerbaijan, Belgium, Denmark, Finland, France, Italy, Spain, Sweden and the UK (collated 

in McClintock Michael, Everyday Fears: A Survey of Violent Hate Crimes in Europe and North America, Humanrights.org) (accessed 

on 30 September 2013). 
355  cf. for example, Bosnia and Herzegovina, Bulgaria, Croatia, the Czech Republic, Georgia, Germany, Greece, Hungary, Ireland, 

Kyrgyzstan, Switzerland and the USA. 
356  cf. Naguib et al., margin note 1157 ff., 1219 f. 
357  On this point, cf. http://www.bfs.admin.ch/bfs/portal/de/index/themen/19/03/02/key/01.html (accessed on 1 February 2014) (in German, 

French and Italian). 
358  BGE 133 IV 308, del. 9.4 ; cf. also Naguib et al., Diskriminierungsrecht, margin note 1222. 
359  This is based on two principles of criminal law: retribution and prevention.  
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4.  Summary 

Term:  engl. hate crime360; dt. Verbrechen aus Hass361; fr. crime haineux; it. crimini d’odio. 

Usage: ‘hate crime’ is not an established term in international law. It is not codified in the relevant instruments of 

international or constitutional law, although the phenomenon has been widely discussed at international 

conferences, specifically those of the OSCE. Practice and teaching have to date examined the meaning of the term 

to only a limited extent. As a legal term, it is used primarily in US criminal law, where the term ‘biased crime’ 

may also be used. 

Meaning: Drawing on US criminal law, in our view ‘hate crime’ describes a 1apunishable or 1bindictable act against 

the physical body, life, mental integrity, freedom, property and other objects under criminal law, that is based on 

2discriminatory prejudice 3against individuals or groups. 

 1a Classified as a criminal offence under the system of national law in question. 

 1b Designated as punishable under international law (e.g. Art. 4 ICERD) and/or in criminal law theory. 

 2 Prejudice, used here in the psychological sense, is understood as an attitude towards certain groups that 

is based cognitively on stereotypes, and associated affectively with negative feelings. A feeling of hatred 

need not be present. Prejudice is based on a discriminatory motive. These motives for discrimination 

include those characteristics listed explicitly in the relevant provisions in law. They also include those 

characteristics that result in the affected groups, or actual or purported bearers of those group 

characteristics, facing stigmatisation or exclusion.  

Ambiguities: The following points in particular are unresolved in the practice and teaching of soft law, or dealt 

with differently in the various different national-level provisions: 

 The question of whether a ‘hate crime’ is accessory in nature, i.e. always designated in relation to an 

existing criminal act, or whether ‘hate crimes’ might also be stand-alone offences (e.g. Art. 261bis para. 2 

Swiss Criminal Code). 

 The extent to which preparatory action, i.e. action intended to prepare hate crimes in the public arena, 

should be classified as a form of ‘hate crime’. 

  

                                                           
360  Also: biased crime. 
361  Also: Hassverbrechen. 
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6. Intolerance: ‘(...) related intolerance’ 

A.  ‘(...) Related intolerance’ 

1.  Origin and academic understanding 

The term ‘related intolerance’ arose as part of the human rights debate surrounding the fight against ‘racial’ 

discrimination. It naturally refers back to ‘intolerance’, placing it with the addition of ‘related’ in the specific 

‘racial’ discrimination context. Etymologically, philosophically and colloquially, intolerance is the opposite of the 

Latin-rooted ‘tolerare’ (to suffer, bear, or indeed tolerate) and thus refers to the refusal to permit or accept other 

(foreign) beliefs, behaviours and customs362. Meanwhile, the addition of ‘related’ creates a direct link with the 

mandate of the UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and 

related intolerance. Thus, the meaning of ‘related intolerance’ can be understood only in this context. It was 

introduced first and foremost adequately to describe new forms and phenomena of racism and exclusion in social 

reality. 

2.  Legal situation 

In addition to the phenomena of racism, ‘racial’ discrimination and xenophobia, the mandate of the UN Special 

Rapporteur covers ‘related intolerance’363. According to its statutes, the role of the European Commission against 

Racism and Intolerance (ECRI) is also to address intolerance in addition to racism364. The same is true of the OSCE 

Representative, who must act to combat not only racism, xenophobia and discrimination, but also intolerance and 

discrimination against Christians and members of other religions365. Although none of these three mandates 

expressly defines the term ‘related intolerance’, or indeed ‘tolerance’, a review of the relevant documents permits 

the following rather case-based approach to their definition and scope: 

The addition of ‘related intolerance’ to the mandate of the UN Special Rapporteur encompasses all forms of 

stigmatisation, exclusion and disadvantage which affect particularly vulnerable groups in the context of national 

opposition to migration. This applies irrespective of whether discrimination can be classified as ‘racial’ 

discrimination, or as xenophobia. Its primary focus is on groups which, owing to their specific status under 

immigration law, are particularly likely to be held responsible at the political level for social problems such as 

                                                           
362  On ‘tolerance’ as a term, cf. for example Teichert Dieter, Toleranz, in: Mittelst’Rasse’ Jürgen (ed.), volume 4, 1996  
363  HRC, Res. 67/154 of 26 March 2013, UN doc. A/HRC/23/24. 
364  European Council Committee of Ministers, Res. (2002)8 of 25 July 2013. 
365  Personal Representative, Report of 15 November 2012 to the OSCE Permanent Council, p. 4 f. 
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unemployment, crime, debt, or deficits in the social security system. These include minorities, foreign nationals, 

migrants (including those in the country illegally (sans-papiers)), refugees and asylum-seekers366. 

Secondly, in our view the term ‘related intolerance’ also covers forms of multidimensional intolerance367. Drawing 

on the definition of multiple discrimination (or intersectionality), (multidimensional) ‘related intolerance’ 

describes an intolerant attitude on the basis of race, colour, descent, or national or ethnic origin, in which other 

identifying characteristics also play a role, i.e. “based on other related grounds such as sex, language, religion, 

political or other opinion, social origin, property, birth or other status368 (...) due to the recognition that many 

people are victims of multiple forms of discrimination. Related intolerance literally refers to forms of intolerance 

that are connected to the racial or ethnic background of an individual or group. It is the combination of racism, 

racial discrimination or xenophobia with prejudice or discrimination on some other factor, such as gender, sexual 

orientation, disability, religion or language”369. 

In conclusion, we must also ask whether the term ‘related intolerance’ should also cover those forms of intolerance 

that are neither racist in nature nor affect groups which are regarded as not belonging to a national community 

owing to their lack of citizenship or on the grounds of their status under immigration law. For example, in his 

report to the UN General Assembly in April 2014, the former UN Special Rapporteur indicated “the importance 

of collecting accurate statistics and disaggregated data on racist, xenophobia and homophobic370 crimes”371. It is 

too early to say for certain whether or not this constitutes an early trend towards extending regulation to cover 

forms of discriminatory attitudes and acts which are not racist or xenophobic in nature.  

3.  Practice of the Swiss authorities 

It has not been possible to determine any established practice with regard to the term ‘related intolerance’. 

4.  Summary 

Term:  engl. ‘(...) related intolerance’ ;dt. ‘(...) damit verbundene Intoleranz’;fr. ‘(...) intolerance qui y est 

associée’; it. ‘(...) intolleranza’. 

Usage: Although mentioned in the context of ‘racism, racial discrimination, xenophobia and...’, ‘related 

intolerance’ is not an established legal term. It is not codified in the relevant conventions under international law, 

and is mentioned explicitly only in soft law372. Practice and teaching have looked only superficially at what should 

                                                           
366  GA, Report of 26 March, UN doc. A/RES/67/154, Agenda item 9; cf. also HRC A/HRC/23/24; Report of the Special Rapporteur on 

contemporary forms of racism, racial discrimination, xenophobia and related intolerance on the implementation of General Assembly 

resolution 67/154, v. 19 August 2013, UN doc. A/HRC/23/24; GA, note by the Secretary-General of 19 August 2013, UN doc. A/68/333, 

para 20 ff. 
367  cf. for example, GA, note by the Secretary-General of 19 August 2013, UN doc. A/68/333, para. 20 ff. 
368  Durban Conference Declaration (fn 30) p. 5. 
369 cf. http://www.humanrights.gov.au/hreoc-website-racial-discrimination-national-consultations-racism-and (accessed on 2 February 

2014). 
370  Emphasis by the author. 
371  HRC, Report of 10 April 2014, UN doc. A/HRC/26/50, para. 20. 
372  For example, in the mandate of the UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and 

related intolerance. 
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be understood under ‘related intolerance’. Unresolved remains, in particular, the extent to which the term has a 

meaning that is independent of the established international law terms of discrimination and ‘racial’ discrimination, 

as well as the term ‘xenophobia’ – or of where it stands in relation to these terms. Whether or not ‘related 

intolerance’ can be ascribed an independent meaning that is apart from (one-dimensional and multidimensional) 

‘racial’ discrimination and xenophobia is questionable. The question of whether non-‘racial’ forms of 

discrimination (such as those affecting the LGBTQI community) should be described as ‘related intolerance’ has 

also not been fully resolved. 

Meaning: Drawing on soft law,  in our view ‘related intolerance’ describes a 1feeling or attitude that 2arefuses to 

permit or 2baccept the same rights of access to resources for people who are perceived to be 3foreign (nationals) 

or a threat to the prosperity and well-being of mainstream society. 

‘Related intolerance’ particularly affects those who are especially likely to be held responsible for social problems 

owing to their 4auncertain status under immigration law or owing to their migration background, as a result of 

their 4borigin or nationality, or on the grounds of their 4cminority status within a community of states. Furthermore, 

the term ‘related intolerance’ encompasses forms of multidimensional intolerance of stigmatised groups for whom 

further dimensions of discrimination also play a role. 

 1 This refers to a negative, exclusionary or hostile attitude. 

 2a Within the country in question, the affected people are denied the same rights in some fundamental 

way. 

 2b The affected people are denied equal rights of access to social, cultural, political and structural resources 

in some fundamental way. 

 3 A person is regarded as (a) foreign (national) if, to the majority resident population, they are seen as 

fundamentally different in terms of key cultural, social, physical or mental characteristics, or they are 

seen as a threat and therefore as not fully belonging, or even undesirable. 

 4a These include, in particular, illegal migrants (sans-papiers), asylum-seekers, refugees, persons admitted 

provisionally, foreign citizens, individuals with a migration background, and foreign travellers, Roma 

and Sinti. It also covers forms of multidimensional ‘racial’ discrimination which particularly affect 

women and children, for example. 

 4b In addition to nationality, this also refers to continental, regional or local origin. 

 4c Minorities within a community of states include groups which enjoy partial judicial autonomy within a 

nation, as well as those which regard themselves as a minority on the basis of ethnic and cultural 

characteristics, or which are classified as such by those outside that group (e.g. indigenous groups and 

foreign citizens). 

Ambiguities: The following points, in particular, remain unresolved (or not resolved conclusively) in the practice 

and teaching of soft law: 

 The relationship between the term ‘related intolerance’ and those of racism, ‘racial’ discrimination and 

xenophobia; 
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 The extent to which ‘related intolerance’ also covers forms of discrimination and hostility that cannot be 

classified as racism, ‘racial’ discrimination or xenophobia. 
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7. Defamation: defamation of religion 

A.  Defamation of religion 

1. Origin and academic understanding 

Originally, the term ‘defamation’ derives from the Latin ‘diffamare’, meaning to spread rumours. Colloquially, it 

is understood as referring to the libel and slander of a person to a third party. BLACK’S LAW DICTIONARY defines 

‘defamation’ as an “act of harming the reputation of another by making a false statement to a third person”. The 

term ‘religion’ designates an institutionally organised system of belief in guiding values that are transcendental in 

nature, as well as to its institutions, doctrine and office-holders. These include world religions such as Christianity, 

Islam, Judaism, Buddhism and Hinduism, as well as groups whose members form only a minority. It also covers 

both atheism and agnosticism. In the etymological sense, ‘defamation of religion’ thus refers to the dissemination 

of an untrue statement, or the dissemination of a statement which places a religion or its followers in a particularly 

negative light.  

In the present context, the origins of the term ‘defamation of religion’ are nonetheless closely linked to two central 

political demands made by Islamic states: firstly that religion as such should be given greater weight in human 

rights conventions373, and secondly attempts to counter374 the massive increase in discrimination against Muslims, 

as well as the stigmatisation, stereotyping and defamation of Islam in the wake of 9/11375. In 2002, the Organization 

of the Islamic Conference (OIC) placed ‘defamation of religion’ on the United Nations agenda as part of a call for 

a new definition of human rights. The term was mentioned for the first time by a number of individual Islamic 

states as early as 1999, 18 years after the IOC had complained at its founding summit in 1981 of “media campaigns 

aimed at isolating, misleading, slandering and defaming our nation“ 376. Political efforts were then strengthened 

from 2005, following the publication of the caricatures of the Prophet Mohammed in French magazine Charlie 

Hebdo, and from 2012 after the publication of the video clip entitled “The Innocence of Muslims”, which also 

featured Mohammed377.  

Lobbying efforts are intended to bring about a consensus among UN member states that ‘defamation of religion’ 

should be condemned, as well as “to prohibit expression that would fuel discrimination, extremism and 

misperception leading to polarization and fragmentation with dangerous unintended and unforeseen 

                                                           
373  cf. on this point Langer Lorenz, Religious Considerations of International Legal Discourse – The Example of Religious Defamation, in: 

Frick Marie-Luisa/Müller Andreas Th., Islam and International Law. Engaging Self-Centrism form a Plurality of Perspectives, p. 269 ff..  
374  cf. also HRC resolution 1999/82 of 30 April 1999, para. 1-3; cf. also HRC resolution 7/19 of 27 March 2008, para. 3, 5 f. 
375  The terrorist attacks against the World Trade Center in New York committed by Islamist organisation Al-Qaida on 11 September 2001. 
376  IOC, Final Communiqué, First Islamic Summit Conference, Makkah (28 January 1981), para 6. 
377  cf. on this point Temperman Jeroen, Blasphemy, Defamation of Religions and Human Rights Law, Netherlands Quarterly of Human 

Rights (2008), p. 517. 
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consequences”378. A further aim of the Islamic states is to condemn Mohammed caricatures and films “as an 

example of incitement to hatred and discrimination against Muslims”, and thus as a violation of human rights379. 

A large number of resolutions on these points followed between 2002 and 2012. These were frequently supported 

by the majority of Islamic states but rejected by their Western counterparts. However, support among non-Western 

states (in particular those of Latin America and Asia) has also been waning since 2011, and some initiatives have 

even been publicly rejected380.  

The reason that Western states have consistently rejected these moves is that, as proposed, the term ‘defamation 

of religion’ would cover not only violations of human rights in the sense of Art. 20 para. 2 ICCPR, such as 

discrimination on the grounds of religion, and the “advocacy of racial or religious hatred […], incitement to 

discrimination, hostility or violence […]”, but beyond this also any statement deemed to be “derogatory, 

stereotyping and stigmatisation”, as well as the “dissemination[s] of expressions by any type of media which 

‘negatively’ portrays a whole religion”381. The view is that this would incorporate an all-too subjective element in 

the instruments concerned, and also cover statements critical of religion which protect not only individual groups 

of people, but also institutions and their ideological foundations. This in turn would run the risk of violating the 

freedom of expression that is enshrined in Art. 19 ICCPR382. It would also contradict the human rights concept, 

laid down in Art. 20 ICCPR, of punishing ‘religious hatred’ as an attack on a person, rather than on the religion 

itself or its ideas, institutions and office-holders.383. Just as clearly, the UN Human Rights Commission appealed 

to states “[to] consider the decriminalisation of defamation and, in any case, the application of the criminal law 

should only be countenanced in the most serious of cases and imprisonment is never an appropriate penalty. It is 

impermissible for a State party to indict a person for criminal defamation but then not to proceed to trial 

expeditiously – such a practice has a chilling effect that may unduly restrict the exercise of freedom of expression 

of the person concerned and others”384. Ligabo Ambeyi, Special Rapporteur on the promotion and protection of 

                                                           
378  cf. Declaration by the Annual Coordination Meeting of Ministers of Foreign Affairs of OIC Member States to Condemn the Sacrilegious 

Acts of Release of Defamatory video ‘Innocence of Muslims’ and Publication of Offensive Caricatures of the Prophet Muhammad 

(PHUB), 29 September 2012; Final Communiqué, Annual Coordination Meeting of the OIC Ministers of Foreign Affairs (New York), 

29 September 2012. 
379  Declaration of the OIC Group in UNESCO on the Recent Attacks Against Islam Through the Film ‘The Innocence of Muslims’ and the 

Publication of Caricatures in the French Magazine Charlie Hebdo, 5 October 2012. 
380  Langer (fn 373), p. 270 f. 
381  On the issue as a whole, cf. Gay McDougall, HRC, Report of the independent expert on minority issues of 6 January 2006, UN doc. 

E/CN.4/2006/74; HRC, Report of the Special Rapporteur on freedom of religion or belief of 6 January 2009, UN doc. A/HRC/10/8; Githu 

Muigai, Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance, Report to the 
Human Rights Council 11th Session, July 2009, A/HRC/12/38; HRC, Report of the Special Rapporteur on contemporary forms of racism, 

racial discrimination, xenophobia and related intolerance of 2 September 2008, UN doc. A/HRC/9/12; recapped in summary form in 

Combating defamation of religions, Report of the Secretary General to the General Assembly 64th Session, A/64/209, p. 9 ff.; cf. also 

European Centre for Law and Justice ECLJ, ‘Combating Defamation of Religions’, Submission to the UN Office of the High 

Commissioner for Human Rights, June 2008; Paul Sturges, The Problem of Blasphemy and Defamation of Religion Laws, ed. By 

IFLA/FAIFE Spotlight; Freedom House, Policing belief: the impact of blasphemy on human rights, 2010, available at: 
http://www.freedomhouse.org/template.cfm?page=70&release=1262 (accessed on 2 February 2014. 

382  In July 2011, the UN Human Rights Committee issued General Comment no. 34, in which it stressed the incompatibility of blasphemy 

and defamation laws: “Prohibition of displays of lack of respect for a religion or other belief system, including blasphemy laws, are 
incompatible with the Covenant, except in the specific circumstances envisaged in article 20, paragraph 2, of the Covenant. Such 

prohibitions must also comply with the strict requirements of article 19, paragraph 3, as well as such articles as 2, 5, 17, 18 and 26. Thus, 

for instance, it would be impermissible for any such laws to discriminate in favour of or against one or certain religions or belief systems, 
or their adherents over another, or religious believers over non-believers. Nor would it be permissible for such prohibitions to be used to 

prevent or punish criticism of religious leaders or commentary on religious doctrine and tenets of faith”. 
383  HRC, General Comment No. 34 of 12 September 2011, UN doc. CCPR/C/GS/34, para. 50; CCPR, General Comment No. 22 of 

04/07/1993, UN doc. CCPR/C/21/Rev.1/Add.4, para. 2; HRC, Res. 15/18 of 21 March 2011, prmb. Al. 7, 8, 11, para. 1.; HRC, Res. 
16/18, para. 2, 5(g); cf. also Langer (fn 373), p. 280 ff. 

384  cf. CCPR, Kankanamge v. Sri Lanka, Communication No. 909/2000; cf. also CCPR, Concluding Observations on Italy, UN doc. 

CCPR/C/ITA/CO/5); Concluding observations on the Former Yugoslav Republic of Macedonia, UN doc. CCPR/C/MKD/CO/2). Despite 
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the right to freedom of opinion and expression, also warned of the trend towards making defamation a punishable 

offence385.  

The heated and highly controversial dispute about the introduction of legal measures to punish defamation of 

religion, which has been ongoing since 2002, has resulted in growing criticism386 of clear restrictions to freedom 

of expression that falls below the threshold of incitement to religious hatred or hatred towards religions, not only 

at the international law level, but also in national (Western) blasphemy laws387, but only since the Islamic states 

took the issue to the international stage. 

2.  Legal situation 

There is no official definition of the term ‘defamation of religion’ in international law. It is only possible to glean 

clues from soft law and on the basis of statements made by international diplomats. The first resolution, passed in 

1999 by the UN Human Rights Commission (now the Human Rights Council), referred to the phenomenon of 

defamation in its preamble, talking of the “negative stereotyping of religions (...) associating Islam with terrorism 

and human rights violations, and (...) the incitement of acts of violence, xenophobia or related intolerance and 

discrimination towards Islam or other religions”388. Subsequent resolutions contextualised the phenomenon of 

defamation as the cause of social dissonance, which results in violations of human rights389, such as 

discrimination390 and incitement to hatred of religions391, as well as “manifestations of intolerance and 

discrimination in matters of religion or belief”392. The tone of many UN resolutions and statements by national 

delegates at UN level is of concern “about the (...) negative portrayal of religion in the media and in the political 

discourse, as well as over policies and practices that seem to target people because of their religion”393, and “the 

dissemination of expressions which offend certain believers”394. ASMA JAHANGIR, former Special Rapporteur on 

freedom of religion or belief, criticised “the use of stereotypes and labelling that insulted deep-rooted religious 

                                                           
this, international case law grants states a relatively large degree of discretion in punishing injuries to religious feeling (ECtH, I.A. v. 

Turkey, No. 42571/98; Giniewski v. France, No. 64016/00; Albert-Engelmann Gesellschaft mbH v. Austria, No. 46389/99). 
385  HRC, Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression of 7 March 

2008, UN Doc. A/HRC/7/14, para. 40. 
386  Langer (fn 373), p. 287. 
387  For an overview, cf. human rights first (ed.), Blasphemy Laws Exposed. The Consequences of Criminalizing ‘Defamation of Religions’, 

update of March 2012; cf. also Study of the United Nations High Commissioner for Human Rights on the compilation of existing 

legislation and jurisprudence concerning defamation of and contempt for religions, UN doc. A/HRC/9/25. On Art. 261 CC cf. BSK 
Strafrecht II-Fiolka Gerhard, Art. 261 N 1 ff.; J.B. Ackermann J.B., Satire und Strafrecht, Rechtliche und tatsächliche Aspekte bei der 

Interpretation von satirischen Werken, in: J.B. Ackermann (ed.), Strafrecht als Herausforderung, Zurich 1999, 79-92; Bührer D., Der 

strafrechtliche Schutz der Glaubens- und Kultusfreiheit (Art. 261 StGB), Diss. BE 1943; Stratenwerth Günther/Bommer Felix, 
Schweizerisches Strafrecht, Besonderer Teil II: Straftaten gegen Gemeininteressen, 7th extended and revised edition, p. 203 ff. 

388  HRC, Res. 1999/82, para. 1-3; cf. also HRC resolution 7/19 of 27 March 2008, para. 4. 
389  cf., for example, CHR Res. 2001/4, prmb. al. 6, para. 3. 
390  cf., for example, HRC Res. 1999/82, prmb. al. 8, para. 4; HRC Res. 7/19, prmb. al. 10. 
391  cf., for example, CHR Res. 2005/3, para. 6, 9. 
392  HRC, Res. 7/19 of 27 March 2008, para. 1; HRC, Res. 10/22 of 26 March 2009, esp. para. 2, 4; cf. also HRC (12 April 2011), UN doc. 

A/HRC/RES/16/18, esp. para. 1 f.; GA (20 January 2006), A/RES/60/150, para. 1; GA (21 February 2007), A/RES/61/164, para. 1; GA 
(06 March 2008), A/RES/62/154, para. 2; GA (24/03/2009), A/RES/63/171, para. 2; GA (08/03/2010), A/RES/64/156, para. 2; GA 

(11/04/2011), A/RES/65/224, para. 2; GA (27/03/2012), A/RES/66/167, para. 1 f.; cf. also Report of the High Commissioner for Human 

Rights on ‘Combating defamation of religions’ (A/HRC/4/50). 
393  GA, Report of the Secretary General on Combating defamation of religions to the General Assembly 64th Session, UN doc. A/64/2009, 

p. 5. 

394  Report on OHCHR expert workshops on the prohibition of incitement to national, racial or religious hatred (6-7 July 2011, Bangkok), p. 

13. 
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feelings”395, while the High Commissioner for Human Rights condemned “abusive, violent and repetitive criticism 

against [Muslims] (...) often as a result of entrenched stereotypical attitudes, and that (…) deepened discrimination 

against them”396. 

Drawing on these varied and rather vague wordings, ‘defamation of religion’ can be defined as a public utterance 

which tends to place a religion as a whole in a negative light by resorting to stereotypes, and which criticises it 

harshly. A clear distinction must therefore be drawn between acts of ‘defamation of religion’ and racist statements 

which further ‘national, racial or religious hatred’397, or which should be classified as an ‘incitement to 

discrimination, hostility or violence’. While acts of ‘defamation of religion’ employ stereotypes to criticise religion 

as such – including its institutions, doctrines and office-holders – acts of ‘religious hatred’ are targeted at the 

believers themselves. Thus, intolerant mentalities and defamatory statements towards religions must be accepted 

under international law providing they are not inflammatory in nature, whereas prohibiting calls for discrimination, 

hostility and violence towards believers is not only permissible398 in terms of human rights, it is even called-for399. 

3.  Practice of the Swiss authorities 

It has not been possible to determine any established practice with regard to the term ‘defamation of religion’. In 

Switzerland, any attack on the freedom of faith and freedom to worship is prohibited under criminal law400, 

although the relevant article is now almost irrelevant in practice. Protected as a legal principle is “respect for fellow 

individuals and their religious convictions, and thus also peace between religions”401. The offences laid down in 

the Criminal Code originate from a time of crimes against religion that reflected the prevailing conflicts between 

denominations and faiths. The article first states: “Any person who publicly and maliciously insults or mocks the 

religious convictions of others, and in particular their belief in God...”402. The object of protection here is not God 

per se, but any religious belief that any other person may hold. Measures may be enforced against denigratory 

abuse in all possible forms of expression (e.g. the spoken and written word, images, gestures, etc.). Here it is not 

the motive or attitude that is punished, but the publicly manifested behaviour. Also punishable is “any person who 

publicly and maliciously (...) desecrates objects of religious veneration”403. ‘Desecration’ in this sense means to 

insult, to mock or to defile in a public and malicious way. Finally, “any person who maliciously prevents, disrupts 

or publicly mocks an act of worship, the conduct of which is guaranteed by the Constitution”404 is also committing 

a criminal offence. Here, ‘acts of worship’ covers religious rituals and rituals conducted by free-thinking 

                                                           
395  HRC, Report of the Special Rapporteur on freedom of religion or belief, Report to the Human Rights Council 10 th Session, UN doc. 

A/HRC/10/8. 
396  GA, Report of the High Commissioner for Human Rights, Report at the third substantive session of the Preparatory Committee for the 

Durban Conference, UN doc. A/CONF.211/PC.4/5, para. 3. 
397  In the sense of Art. 20 ICCPR. 
398  Art. 19 ICCPR. 
399  Art. 20 ICCPR, Art. 4 ICERD. 
400  Art. 261 CC. 
401  BGE 86 IV 23. 
402  Art. 261 para. 1 CC. 
403  Art. 261 para. 1 CC. 
404  Art. 261 para. 2 CC. 
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associations. A certain severity threshold applies to the assessment of whether or not an act of worship has been 

disrupted. 

4.  Summary 

Term: engl. defamation of religion; dt. Diffamierung von Religionen; fr. la diffamation des religions; it. 

difamazione della religione 

Usage: ‘Defamation of religion’ is not established as a legal term and not expressly codified in the relevant 

instruments of international and constitutional law. It is mentioned explicitly in resolutions adopted under 

international law, but no conclusive definition exists. In fact, there are a range of definitions in circulation in 

jurisprudential teaching and in national blasphemy laws. Swiss criminal law includes three offences under which 

intervention in freedom of religion and freedom of worship is punishable (Art. 261 CC). Unlike statements calling 

for discrimination, hatred or violence towards members of a given religion, prohibiting ‘acts of defamation of 

religion’ is extremely difficult from the human rights perspective. Indeed, any bans laid down in proper blasphemy 

legislation actually constitute a violation of the freedom of expression. 

Meaning: Drawing on soft law, ‘defamation of religion’ describes a 1public utterance, with which a 2religion 3ais 

vilified or 3bcriticised in an often harsh way on the basis of stereotypes. 

 1 An utterance refers to any speech, gesture or conduct reflected in the spoken or written word, images, 

signing, symbols, facial expression or gesture, or by any other means. An utterance is public if made in 

the presence of persons who are not persons of trust and if the intention is for the persons concerned to 

hear (or see) the utterance.  

 2 Religion designates an institutionally organised system of belief in guiding values that are transcendental 

in nature, as well as its institutions, doctrine and office-holders. These include world religions such as 

Christianity, Islam, Judaism, Buddhism and Hinduism, as well as groups whose members form only a 

minority. It also covers both atheism and agnosticism. 

 4b Vilification in this context refers to the public dissemination of dishonourable or illegal characteristics 

which are untrue or falsified. 

 3b ...criticised on the basis of stereotypes covers stereotypical and stigmatising statements in particular, as 

well as the “negative projection and targeting of certain religions and religious symbols”405. Harsh 

describes an aggressive form of behaviour. 

Ambiguities: Dispute centres on the following, in particular: 

 The question of where the line between protecting faith and protecting the faithful should be drawn; 

 The criteria which define defamation, for example the question of whether and, if so, in what 

circumstances satirical stereotyping should be subsumed under defamation; 

                                                           
405 UN doc. A/64/209, para. 49 
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 The question of the conditions under which offending members of a particular religion owing to a 

stereotype-based depiction of that religion simultaneously constitutes incitement to discrimination, hatred 

or violence towards those individuals (cf. also the statements on ‘religious hatred’ under margin note 

273). 
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8. Segregation: racial segregation 

A.  Racial segregation 

1.  Origin and academic understanding 

‘Racial segregation’ is a composite of ‘racial’ (pertaining to ‘race’) and ‘segregation’. In this context, ‘race’ is a 

means of defining groups of people who are affected by racial discrimination. ‘Segregation’ comes from the Latin 

‘segregare’, meaning to separate off, and refers both to a process of distinction and separation and to the state of 

being separated. ‘Segregation’ is used in a whole range of disciplines as a means of analysing certain phenomena. 

In sociology, for example, it is understood as the separation of social groups in accordance with socially salient 

categories (“e.g. by sex, age, income, language, colour, taste, comparative advantage, and the accidents of 

historical location”406). Thus, ‘racial segregation’ can be defined as a process and/or the result of the division of 

‘races’, in which a certain ‘race’ is concentrated or is heavily over-represented in a specific area, while it is under-

represented in others. Whether or not a line can be drawn to determine the point at which unequal degrees of 

representation become segregative, and what qualitative and quantitative criteria would determine any such line, 

remains unclear407. In view of the diversity of reasons which may result in under-representation, we must also ask 

how the trigger or driver of segregation should be classified408. For example, we should establish whether or not 

segregation can also be caused by the affected groups themselves409. 

Sociology, social psychology and historiography do not share any common understanding of ‘racial segregation’. 

An older, narrow interpretation regards the term as referring to a policy of the racially motivated separation of 

groups defined as ‘races’ in some or all areas of life410. It is therefore conditional upon a governmental policy. 

CLARK ET AL., for example, define ‘segregation’ “as that restriction of opportunities for different types of 

associations between members of racial, religious, national or geographic origin, or linguistic group and those of 

other groups, which results from or is supported by the action of any official body or agency representing some 

branch of government”411. DUBOW also believes that segregation requires government intervention, although he 

describes the process as a complex interplay of a wide range of both governmental and non-governmental forces: 

“(…) segregation denotes a complex amalgam of political, ideological and administrative strategies designed to 

                                                           
406  On this point as a whole, cf. Schelling Thomas C., Models of Segregation, The American Economic Reviews, Vol. 59, No. 2, 488-493, 

p. 488. 
407  Schelling (fn 399), p. 489; cf. also the many dictionary definitions such as that in the OXFORD DICTIONARIES: “the action or state of 

setting someone or something apart from others”; THE COLLINS ENGLISH DICTIONARY: “(...) the separation or segregation of races in 

everyday life”; MERRIAM WEBSTER: “(...) the practice or policy of keeping people of different races, religions, etc. separate from each 
other”; ENCYCLOPEDIA BRITANNICA: “(...) the practice restricting people to certain circumscribed areas of residence or to separate 

institutions (e.g., schools, churches) and facilities (parks, playgrounds, restaurants, restrooms) on the basis of race or alleged race (...)”. 
408  de Leeuw Michael B. et al., Residential Segregation and Housing Discrimination in The United States. Violations of the International 

Convention on the Elimination of All Forms of Racial Discrimination. A Response to the 2007 Periodic Report of the United States of 
America Submitted by Housing Scholars and Research and Advocacy Organizations, p. 2. 

409  On this point, cf. statements on the differences between 'segregation’ and 'separation’. 
410  cf., for example Massey Douglas S./Denton Nancy A., American Apartheid: Segregation and the Making Of the Underclass, 1993. 
411  Clark K./Chein I./Cook S., The effects of segregation and the consequences of desegregation. A Social Science Statement in the Brown 

v. Board of Education of Topeka Supreme Court Case, American Psychologist, 59, 493-501, p 495. 
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maintain and entrench white supremacy at every level”412. The government policy of “restriction of opportunities” 

mentioned by Clark and the “strategies designed to maintain and entrench white supremacy at every level” referred 

to by Dubow do not necessarily have to encompass all areas of life. For example, even under a policy of segregation 

it is still possible for the different groups to have contact with each other, at work, for example. That said, since 

there is a social hierarchy at play, the disadvantaged group will carry out work which serves the powerful group. 

However, the key point, it is suggested, is that there must be a racially motivated government policy of segregation. 

‘Racially motivated’ refers to the attachment of different levels of value to different groups of people based on 

biological or ethnic and cultural criteria. It describes the view that certain groups do not fit together culturally (cf. 

also margin note 42 ff. on this point). These ‘racial’ categories include, in particular, skin colour, national origin, 

ascribed ethnicity, membership of a religion, and language, although the categories in question may also overlap 

with others such as gender, disability, social status, sexual orientation, etc. (cf. margin notes 61, 140 ff. on this 

point)413. This narrow definition of ‘racial segregation’ is based on countless historical events. For example, ever 

since the 13th century Jews have been described as ‘unclean’, and thus often separated off from non-Jewish society 

in ghettos414. The political system of apartheid that existed in South Africa from the early 20th century through to 

1994 distinguished between four ‘races’ – ‘Black’, ‘White’, ‘Coloured’ and ‘Indian’ – which were systematically 

kept apart by a sophisticated system of laws. For example, they were forced by the ‘Group Areas Act’ to live in 

different areas415. In the USA, following the abolition of slavery by the 13th Amendment to the Constitution the 

legislation that became known as the ‘Jim Crow’ laws resulted in a ‘separate but equal’ doctrine from 1870 through 

to the mid-1960s. These laws organised access to services, public transport, housing, education and work, etc., 

along ‘racial’ lines, with the quality of service offered to each group being equal – at least officially416. The latter 

example raises the question, at least theoretically, of whether a government policy of ‘racial segregation’ is 

necessarily always associated with economic, social, political and cultural disadvantage, or whether the term might 

also cover (genuinely) equal but separate access to resources. In our view this question that has not been asked to 

date in practice. Thus, drawing on the ‘separate but equal’ doctrine (as practised in the USA), it has been shown 

that the ‘racist’ separation of groups is always based on growing stigmatisation and discrimination, and also 

cements these phenomena in reality. 

A modern interpretation also factors in social developments which might equally be termed ‘racial segregation’, 

irrespective of any active government policy. These might, for example, take the form of a social dynamic of 

discrimination which results in actual segregation that the state cannot prevent, or that it tolerates by means of 

passive policies. Here, ‘passive government policies’ refers to a deliberate decision not to take action at the 

government level to protect against and to combat real racial discrimination in society, that has been supported by 

                                                           
412  Dubow S., Racial segregation and the origins of apartheid in South Africa 1913-36, Basingstoke: Macmillan in association with St. 

Anthony’s College, Oxford 1989, p. 1. 
413  cf., for example HRC, Report of the Special Rapporteur on the right to education of 15 January 2004, UN doc. E/CN.4/2004/45, para. 55 

ff.; cf. also CERD (20 March 2000), General Recommendation 25 of 20 March 2000, UN doc. A/55/18. 
414  cf., for example, Wirth Louis, The Ghetto, 1997. 
415  cf., for example, Hazlett Thomas W., Apartheid, The Concise Encyclopedia of Economics (2nd ed.), Library of Economics and Liberty. 
416  cf. for example, ‘Jim Crow Laws’, created by Martin Luther King, Jr., National Historic Site Interpretative Staff, 5 January 1998, 

www.nps.gov (accessed on 24 January 2014); cf. also Report of the Special Rapporteur of the right to education (15 January 2004), 

E/CN.4/2004/45, para. 56. 
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economic or political trends, for example417. In the age of capitalist globalisation there are two specific challenges 

that may result in de facto ‘racial segregation’: the first of these is opposition to migration, which can exacerbate 

the social exclusion within a country of certain groups which are regarded as not belonging or as threatening in 

some way. The second is where a form of racist stratification can be observed, in other words a division into social 

classes418 according to ethnic and cultural characteristics, for example in the banlieues of Paris, or in certain areas 

within British cities. While recent research largely classifies actual segregation according to the aforementioned 

categories of ‘race’, effected by means of social exclusion supported by structural factors, as ‘racial segregation’, 

there is dispute about whether or not there is any such thing as ‘voluntary’ segregation. In this context there is the 

particular problem of where exactly to draw the line between policy-managed ‘racial segregation’ (whether that 

policy is active or passive) on the one hand, and voluntary or involuntary ‘racial separation’ on the other. Thus, 

'voluntary’ separation, or a preference for contact with members of the same group, is defined not as ‘racial 

segregation’ but as ‘racial separation’419. In practice, however, it is extremely difficult to differentiate between the 

two. For example, research in the social psychology field has found that the need for separation is significantly 

associated with negative experience with the other group, for example owing to systematic discrimination or 

stigmatisation, which in itself has not (yet) become fully-fledged segregation420. In other words, even if the 

discrimination cannot be described as ‘racial segregation’, we must ask whether, and to what extent, the process 

of separation encouraged by discrimination actually supports a gradual form of segregation.  

Thus, from the social science perspective, an analytical distinction must be drawn between ‘racial segregation’ as 

a government policy that actively or passively encourages segregation, on the one hand, and ‘racial separation’ as 

a social reality, on the other, to which the state is not responding with adequate anti-discrimination measures. Both 

are subsets of ‘racial segregation’, but each requires a different approach. Furthermore, in practical terms it is not 

necessarily possible clearly to separate the two, because ‘racial segregation’ is always the product of historical 

developments involving a whole range of actors from the public and private sectors alike.  

A further point that has not been resolved conclusively is the question of the quantitative and qualitative under-

representation factors which determine ‘racial segregation’. COULIBALY ET AL. are of the opinion that it should be 

regarded less as a matter of principle and more as a gradual phenomenon421. Any evaluation of whether or not 

‘racial segregation’ is present must also consider a wide variety of factors: “(…) Segregation has a plurality of 

causes, including private discrimination, historical and current policies, income differentials, and preference”422. 

                                                           
417  On this point cf., for example, the Report on contemporary forms of racism, racial discrimination, xenophobia and related intolerance (23  

November 1994), A/49/677, para. 54: “(...) Furthermore, the liberal ideology which informs American society is reflected in an 
individualism which borders on egoism; merit or professional success becomes a dogma that ignore the causes of social inequalities, 

which have their origin in slavery and racial segregation, and dooms the positive steps taken by the federal Government to reduce 
inequalities and strike balance between the different communities”. 

418  With regard to social strata in Germany, cf., for example Geiger Theodor, Die soziale Schichtung des deutschen Volkes. Soziographischer 

Versucht auf statistischer Grundlage, 1932; also Geißler Rainer, Die Schichtungssoziologie von Theodor Geiger. Zur Aktualität eines 

fast vergessenen Klassikers, Kölner Zeitschrift für Soziologie und Sozialpsychologie, volume 37 1985, p. 378-410. 
419  cf. Schelling (fn 401), p. 488-493. 
420  cf. also Schelling (fn 401), p. 489 f. 
421  cf., for example Coulibaly Modibo/Green Rodney D./James David M., Segregation in Federally Subsidized Low-Income Housing in the 

United States, 1998, p. 49 ff.: “The higher the relative concentration of tenants from the same racial group in an individual housing project, 

the greater is the degree of racial segregation; the lower the concentration, the smaller is the degree of racial segregation (...) Racial 

segregation, is the act of separating individuals or groups from one another as a result of racial prejudice and unethical biases”. 
422  de Leeuw Michael B. et al., Residential Segregation and Housing Discrimination in The United States. Violations of the International 

Convention on the Elimination of All Forms of Racial Discrimination. A Response to the 2007 Periodic Report of the United States of 

America Submitted by Housing Scholars and Research and Advocacy Organizations, p. 2. 
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2.  Legal situation 

‘Racial segregation’ was incorporated as a term in Art. 3 ICERD: “States Parties particularly condemn racial 

segregation and apartheid and undertake to prevent, prohibit and eradicate all practices of this nature in territories 

under their jurisdiction.” Historically, the wording and the Covenant itself derive from experience in the wake of 

decolonialisation, and the apartheid system that still prevailed in South Africa at the time. That is also the reason 

that the phenomenon is referred to even in the preamble to the Convention: “Resolved to adopt all necessary 

measures for speedily eliminating racial discrimination in all its forms and manifestations, and to prevent and 

combat racist doctrines and practices in order to promote understanding between races and to build an international 

community free from all forms of racial segregation and racial discrimination.” 

Despite its inclusion in ICERD, ‘racial segregation’ remains formally undefined to this day. It is simply illustrated 

by a range of examples which represent either de jure or de facto segregation. For instance, the former UN Special 

Rapporteur on racism mentioned the Jim Crow laws in the USA as one such example423. Based on the practices of 

the various international monitoring organisations, it is nonetheless possible to arrive at an approximate 

understanding of ‘racial segregation’ in international law terms. Drawing on the practice of the European Court of 

Human Rights, ‘segregation’ may be regarded as “the maintenance of an entirely separate set of rights or access 

to separate facilities or services for different groups of people”424. Here, the inequalities or disparities must be 

quantitatively significant, ongoing or persistent, and must affect access to elementary resources425 such as 

education426, work427, housing428 and leisure, etc. The qualitative and quantitative criteria that such division must 

satisfy to qualify as segregation have not been determined. The European Commission against Racism and 

Intolerance (ECRI) takes a similar approach, defining ‘racial segregation’ as an “act by which a (natural or legal) 

person separates other persons on the basis of one of the enumerated grounds429 without an objective and 

reasonable justification, in conformity with the proposed definition of discrimination. As a result, the voluntary 

act of separating oneself from other persons on the basis of one of the enumerated grounds does not constitute 

segregation”430. 

According to the Committee on the Elimination of Racial Discrimination (CERD),  systematic discrimination 

constitutes a form of ‘racial segregation’ whether it is engendered by the government or by the private sector. “The 

Committee observes that while conditions of complete or partial racial segregation may in some countries have 

                                                           
423  GA, Report on contemporary forms of racism and racial discrimination, xenophobia and related intolerance of 4 October 2004, UN doc. 

A/59/330, para. 48; cf. also the vote of former Brazilian President Fernando Henrique Cardoso, in: GA, Report on contemporary forms 

of racism and racial discrimination, xenophobia and related intolerance of 20 August 1996, UN doc. A/51/301; on the complexity of the 
distinction between ‘racial segregation’ and  economic and social discrimination against certain groups, cf. GA, Report on contemporary 

forms of racism and racial discrimination, xenophobia and related intolerance of 25 September 1995, UN doc. A/50/476, para. 22; on the 
complexity of the USA in the 1990s cf. GA, Report on contemporary forms of racism and racial discrimination, xenophobia and related 

intolerance of 23 November 1994, UN doc. A/49/677, para. 54. 
424  cf. also CERD (9 March 2012), UN doc. CERD/C/ISR/CO/14-16, para. 11. 
425  cf., for example, CERD, Concluding observations of the Committee on the Elimination of Racial Discrimination: United States of 

America of 14 August 2001, UN. doc. A/56/18, para. 398; cf. also de Leeuw (fn 418), p. 2. 
426  cf., for example, GA A(55/18), para. 18; para. 11; cf. also Coomans Fons, Dealing with Segregation in Education, http://rwi.lu.se/wp-

content/uploads/2012/04/Dealing-with-Segregation-Coomans.pdf (acccessed on 25 January 2014). 
427  On this point cf., for example, Hellerstein Judith, Workplace Segregation in the United States: Race, Ethnicity, and Skill, 

http://terpconnect.umd.edu/~hellerst/hnworkplaceseg.pdf (accessed on 25 January 2014). 
428  cf., for example, GA, UN doc. A(55/18), para. 30, 339; cf. also de Leeuw (fn 416). 
429  As per para. 1(a): race, colour, language, religion, nationality or national or ethnic origin. 
430  ECRI, General Policy Recommendation No. 7, para. 16. 
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been created by governmental policies431, a condition of partial segregation may also arise as an unintended by-

product of the actions of private persons. In many cities residential patterns are influenced by group differences in 

income, which are sometimes combined with differences of race, colour, descent and national or ethnic origin, so 

that inhabitants can be stigmatised and individuals suffer a form of discrimination in which racial grounds are 

mixed with other grounds” (para. 3). One example of an actual government policy of racial segregation is 

apartheid, in the sense of “any legislative measures and other measures calculated to prevent a racial group or 

groups from participation in the political, social, economic and cultural life (...) and the deliberate creation of 

conditions preventing the full development of such a group or groups (...)”432. Meanwhile, one example of support 

for de facto segregation is the implementation of two separate systems of law, institutional measures, and the 

separation of people in their use of a nation's infrastructure433. Furthermore, “the Committee therefore affirms that 

a condition of racial segregation can also arise without any initiative or direct involvement by the public authorities. 

It invites States parties to monitor all trends which can give rise to racial segregation, to work for the eradication 

of any negative consequences that ensue, and to describe any such action in their periodic reports”434 (para. 4). 

These trends also include segregatory mechanisms that take the form of the economic (under-)development of 

social groups that have been significantly affected by ‘racial segregation’ in the past435, the legacy of which a 

government must take more positive action to counter: “This step, a formal prohibition of discrimination, therefore 

has to be followed by additional steps to redress the heritage436 of such denials”437.  

Separate from the question of whether or not ‘racial segregation’ is present is the issue of who bears the political  

responsibility. On this point, too, CERD is consistent in that it also holds governments responsible for policies of 

‘racial segregation’ in the past: “The Committee believes that the obligation to eradicate all practices of this nature 

includes the obligation to eradicate the consequences of such practices undertaken or tolerated by previous 

Governments in the State or imposed by forces outside the State”  (para. 2)438. “Thus, conditions of racial 

segregation can arise without any initiative or direct involvement by the public authorities. In its General 

Recommendation No. 29, CERD dedicates a whole section to the prohibition and prevention of segregation of 

persons based on their descent (section 3). The prevalence of the segregation of Roma in education and housing is 

evident from their explicit mention in CERD’s General Recommendation No. 27 on discrimination against Roma 

under Articles 18 and 30 respectively”439. 

                                                           
431 e.g. “as a result of explicitly exclusionary government programs, polices, and practices” (de Leeuw Michael B. et al., Residential 

Segregation and Housing Discrimination in The United States. Violations of the International Convention on the Elimination of All Forms 

of Racial Discrimination. A Response to the 2007 Periodic Report of the United States of America Submitted by Housing Scholars and 
Research and Advocacy Organizations, para. 63). 

432  Art. 2(c) of the International Convention on the suppression and punishment of the crime of apartheid. 
433  For instance, the Israel/Palestine example: “The Committee is extremely concerned at the consequences of policies and practices which 

amount to de facto segregation, such as the implementation by the State party in the Occupied Palestinian Territory of two entirely separate 

legal systems and sets of institutions for Jewish communities grouped in illegal settlements on the one hand and the Palestinian population 
living in Palestinian towns and villages on the other hand (...)” (CERD (9 March 2012), UN doc. CERD/C/ISR/CO/14-16, para. 24). 

434  cf. also GA, UN doc. A/54/18, para. 55, 178. 
435  On this point, cf. GA, Report on contemporary forms of racism and racial discrimination, xenophobia and related intolerance of 23 

November 1994, UN doc. A/49/677, para. 54. 
436  Italics added by the authors 
437  Report of the Special Rapporteur of the right to education of 15 January 2004, UN doc. E/CN.4/2004/45, para. 55. 
438  CERD, General Recommendation No. 14 on article 3 of 17 August 995, UN doc. 4/48/18; cf. also GA, UN doc. A(55/18), para. 99. 
439  Non-Discrimination in International Law. A Handbook for Practitioners, Interrights (ed.), 2011, p. 165. 
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Meanwhile, the European Court of Human Rights distinguishes between ‘racial separation’ that is encouraged by 

public authorities, and that in which the state is not directly involved. And the UN FORUM ON MINORITY ISSUES 

even goes so far as to say: “The creation and development of classes and schools providing education in minority 

languages should not be considered impermissible segregation, if the assignment to such classes and schools is of 

a voluntary nature”440. This distinction between ‘racial segregation’ and ‘racial separation’ is criticised by both 

practitioners and academics. One of the points is that it is often difficult to draw in social reality, “because it can 

result from a multitude of different factors that cause the social exclusion of particular groups of people”441. 

Secondly, critics suggest that it is important to recognise the sometimes insidious process by which voluntary 

separation becomes an actual policy of ‘racial segregation’. For example, differences may be introduced step by 

step, or encouraged by mainstream society, so that they trigger steps towards structural segregation among those 

who are affected by the discrimination. The segregation of the Roma people is an example in this case442. It is due 

to both a government policy of separation (and in particular a failure to take responsibility for eliminating the 

existing separation caused by past policy), and to ongoing stigmatisation within society, which results in 

discrimination443. In D.H. and Others v. the Czech Republic, the systematic placement of Roma children in schools 

for children with learning difficulties was judged to be a violation of the ban on segregation444. Also exposed to 

the danger of ‘racial segregation’ are indigenous populations445 and mixed groups of immigrant and existing 

peoples446.  

3.  Practice of the Swiss authorities 

It has not been possible to determine any established practice with regard to the term ‘racial segregation’. The FCR 

takes up the concept only in its ‘Getrennte Klassen’ [‘Separate Classes’]447 study, in which it describes separating 

children from different language communities, and by other criteria, in schools as discriminatory separation. The 

problem of segregation was also addressed as part of the federal government’s ‘Projets Urbains’ [‘Urban Projects’] 

scheme448. Finally, it should be noted that the ban on ‘racial’ discrimination under criminal law, codified in Art. 

261bis para. 5 CC, also established a ban on the discriminatory refusal of service. It is aimed primarily at punishing 

segregatory behaviour: “Any person who refuses to provide a service to another on the grounds of that person’s 

race, ethnic origin or religion when that service is intended to be provided to the general public is liable to a 

custodial sentence not exceeding three years or to a monetary penalty.”449 

                                                           
440  Forum on Minority Issues, Recommendations, A/HRC/10/11/Add.1, para. 27. 
441  On this point cf. also the practice of the UK authorities in FTATU v. Modgill; PEL v. Modgill (1980) IRLR 142; and the practice of the 

US authorities in Brown v. Board of Education 347 U.S. 483 (1954); cf. also United Steelworkers v. Weber 443 U.S. 193 (1979). 
442  GA, UN doc. A/54/18, para. 126. 
443  Concluding Observations on the 3rd and 4th periodic reports of the Czech Republic, GA, A/55/18, para. 280, 339. 
444  ECtHR, D.H. and Others v. the Czech Republic, No. 57325/00, judgments of 7 February 2006 and 12 November 2007; cf. also ECtHR, 

Oršuš and Others v. Croatia, No. 15766/03, judgments of 17 July 2008 (Chamber) and 6 March 2010 (Grand Chamber). 
445  GA, UN doc. A/54/18, para. 191 
446  GA, UN doc. A/54/18, para. 475. 
447  Getrennte Klassen? Ein Dossier zu den politischen Forderungen nach Segregation fremdsprachicher Kinder in der Schule, FCR (ed.), 

Bern 1999. 
448  cf. on this point http://www.are.admin.ch/themen/agglomeration/00630/02258/index.html?lang=de (accessed on 12 July 2014). 
449  With regard to practice, cf. Zannol Fabienne, Die Anwendung der Strafnorm gegen Rassendiskriminierung Eine Analyse der Entscheid 

zu Art. 261bis StGB (1995-2004). A study commissioned by the Federal Commission against Racism (FCR), Bern 2007, p. 30 f. for an 

http://www.are.admin.ch/themen/agglomeration/00630/02258/index.html?lang=de
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4.  Summary 

Term: engl. racial segregation; dt. ‘Rasse’ntrennung; fr. ségrégation raciale; it. segregazione razziale 

Usage: ‘Racial’ segregation is mentioned as an international law term in instruments such as the International 

Convention on the Elimination of all forms of Racial Discrimination (ICERD). It is also mentioned explicitly in a 

variety of documents embodying universal and regional soft law, as well as further official documents issued by 

international organisations. International human rights monitoring bodies (such as the ECtHR) also address the 

concept and its meaning on a case-by-case basis, although it has not to date proven possible to outline it 

conclusively in general and abstract terms. 

Meaning: Drawing on international law, in our view ‘racial segregation’ describes a state or process of 1ade jure 

segregation or 1bde facto separation of certain racial groups which affects 3access to elementary resources. 

 1a A de jure segregation describes the separation of groups of people that is brought about by the state. It 

is implemented in the form of general and abstract decrees and administrative measures. 

 1b A de facto separation describes the separation of groups of people that is brought about by civil society 

forces. It is implemented in the form of structural or attitude-based social discrimination. 

 2 Racial in this context pertains to groups which, in social reality, tend to be affected by racist 

discrimination. Empirically, this includes discrimination on the basis of skin colour, national origin, 

ethnicity, religion or language. 

 3 Access to elementary resources covers access to one or more significant areas of life, such as education, 

work, housing, social security, infrastructure and leisure. 

Ambiguities: The following points, in particular, remain unresolved: 

 The quantitative and qualitative criteria determining whether or not separation is present; 

  The degree of separation that determines it as such; 

 The question of whether or not ‘voluntary’ separation should be subsumed under the term ‘racial 

segregation’; 

 The question of whether separation between privileged groups exclusively also constitutes ‘racial 

segregation’. 

  

                                                           
overview of practice up to 2013 (in German, French and Italian), cf. http://www.ekr.admin.ch/dienstleistungen/d272.html (accessed on 

12 July 2014). 

http://www.ekr.admin.ch/dienstleistungen/d272.html
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9. Further reading 

This bibliography is limited to a selection of one key work on each of the following terms: discrimination, multiple 

discrimination and intersectionality, racism, Christianophobia and Islamophobia. Details of the many other sources 

used in the study can be found in the footnotes where they are mentioned for the first time. 
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10.  Key abbreviations and acronyms 

CC Swiss Criminal Code of 21 December 1937 (SR 311.0) 

CERD Committee on the Elimination of All Forms of Racial Discrimination 

ECHR Convention of 4 November for the Protection of Human Rights and Fundamental 

Freedoms (SR 0.101) 

ECRI European Commission against Racism and Intolerance  

ECtHR European Court of Human Rights 

EU European Union  

FC Federal Constitution of the Swiss Confederation of 18 April 1999 (SR 101) 

FCM Federal Commission on Migration 

FCR Federal Commission against Racism 

FDFA Federal Department of Foreign Affairs 

FDHA Federal Department of Home Affairs 

FIOS Federation of Islamic Organisations in Switzerland 

FRA European Union Agency for Fundamental Rights 

ICCPR International Covenant of 16 December 1966 on Civil and Political Rights (SR 

0.103.2) - 

ICERD International Convention of 21 December 1965 on the Elimination of All Forms of 

Racial Discrimination (SR 0.104) - 

ICESCR International Covenant of 16 December 1966 on Economic, Social and Cultural Rights 

(SR 0.103.1) - 

MCC Military Criminal Code of 13 June 1927 (SR 321.0) 

NGOs Non-Governmental Organisations 

OSCE Organization for Security and Co-operation in Europe 

PCS Police Crime Statistics 

SCHR Swiss Centre of Expertise in Human Rights 

SCRA Service for Combating Racism 

SR Systematic compilation of Swiss federal law 

UDHR Universal Declaration of Human Rights 

UN United Nations 

UNHCHR United Nations High Commissioner for Human Rights 

UNHCR United Nations High Commissioner for Refugees 
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